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CONTRACTS. 

Chapter I. — Formation of Contracts. 

(^.)— MUTUAL ASSENT. 

" To the existence of a contract there must be mutual assent or, in 
another form, offer and counter offer." 

"There must be the meeting of two minds in one and the same 
intention." 

An offer can always be withdrawn until accepted. 

The acceptance of an offer must be identical in terms with the offer, 
and an acceptance whicli varies the terms of tlie offer is a rejection of 
such offer. 

" The acceptance of a contract must bfe by some overt act, i. e. by 
word or act." 

" The state of mind or intention of a person can be ascertained by 
another person only by means of outward expressions as words and 
acts." Leake on Contracts, p. 12. 

"An act which is in itself no indication of an acceptance does not 
become such by an unevinced mental determination." 

"Acting upon the faith of an offer without an agreement to accept, 
creates no binding contract.'' 

" The Law does not regard bare volitions and pure mental abstractions. 
When it speaks of the operations of, the mind, it means such as have 
been made manifest by overt acts ; when it speaks of the meeting of 
minds, it refers to such a meeting as has been made known by proper 
acts." 

"If, whatever a man's real intention may be, he so conducts himself 
tlrat a reasona"ble man would believe that he was assenting to the terms 
proposed by the other party, and that other party upon that belief enters 
into the contract with him, the man thus conducting himself would be 
equally bound as if he had intended to assent to the other party's terms." 

" But there must be reasonable ground to suppose there is an intention 
to enter into a contract." 

" A promise is to be interpreted in the sense in which the promisor 
had reason to suppose it was understood by the promisee." White vs. 
Hoyt, 73 N. Y., £05. 

" An offer need not be made to an ascertained person, but no contract 
can arise until it has been accepted by an ascertained person." Anson 
on Contracts, p. 24. 



I. A and B are talking together. A offers to sell his 
watch to B for $75, and on going out tells B to think it over 
until he returns. In half an hour A returns and upon com- 
ing in says, " I won't sell my watch for $75, and withdraw my 
offer." B replies, " That won't do, you made me the offer 
and I accept it." 

II. Oxley and Cooke were discussing the proposed pur- 
chase of certain tobacco by the latter from the former. 
Oxley proposed to sell the tobacco at a certain price, and 
Cooke requested Oxley to give him until 4 p. m. of that day 
to agree or dissent to the offer. Oxley assented thereto and 
offered to sell and deliver the tobacco to Cooke at the 
said price, if Cooke would agree to purchase at such price, 
and give him notice thereof before 4 p. m. of that day. 
Cooke did agree to purchase the tobacco at the stated price 
and gave notice thereof to Oxley before 4 p. M. of that 
day. He also requested Oxley to deliver the tobacco and 
tendered the purchase price. Oxley did not deliver the 
tobacco and Cooke brought suit. Did he have a good 
cause of action ? 

III. A offered to repair B's fence for $25, ahd said " think 
it over and let me know." In two or three hours B met him 
and said, " I accept your offer, go ahead and repair the 
fence." 

Same offer. Men met at the end of six months and 
same acceptance, but A in this case replied, ".No, I won't 
do it.'' 

Is there a contract in either case ? 

IV. A wrote to B, a carpenter, as follows : " Upon an 
agreement to finish the fitting up of offices 57 Broadway, 
in two weeks from date, you can begin at once. 

No reply to this note was made by B and on the next 
day it was countermanded by A. 

In the meantime and prior to the countermanding of the 
offer by A, B had bought timber and begun to cut it up for 



the fittings, thus destroying it for other purposes. B 
claimed that a contract was made between tnem. 

V. A newspaper manager sends a number of his papers 
to a man in his to\yn, with a letter to the effect that unless he 
hears from him to the contrary, he will put his name down 
as a subscriber, terms $3 per year. 

Hearing nothing from the man he continues to send the 
paper regularly and at the end of the year sends a bill. Is he 
entitled to collect it ? 

VI. Suppose the man replies, I have received your 
letter and am willing to become a subscriber as you sug- 
gest and will pay you $2.50 per year. Paper sent as before. 
What, if any thing, is the editor entitled to collect ? 

VII. Suppose the man subscribes for one year and at 
the end of the year pays his bill. Nothing is said about 
discontinuing the paper and the editor continues to send it 
regularly as before. Is the editor entitled to collect at the 
end of the second year ? 

VIII. A said to B, I want you to work for me to-mor- 
row and I will pay you $4. B answered, I will work for 
you to-morrow for $5. A made no reply. B then said, I 
accept your offer and will work for $4. Nothing more was 
said or done, B left and later refused a $5 job for the next 
day on account of his conversation with A. The next day 
at the proper time, B went to A prepared to work. A 
declined to give him work or pay him any thing. B tried to 
get work elsewhere, but cowW not, and lost the day. 

B sues A for $4. -Is he entitled to recover ? 

IX. A says to B, I will mend your fence for $5. B 
thinks to himself, "I accept that offer and pronaise to pay 
the $5," but does not show his assent by word or act and 
walks away. A afterwards refuses to mend the fence, and 
B sues him. 



Take the same case and suppose that A at once mends 
the fence, B not knowing that he is doing it. B refuses to 
pay for the work. 

Should A recover for his work, and if so, how much ? 

X. A writes to B, " We have on hand a fine lot of good 
double ply goods, and offer you ten cases at $io per case, 
cash on six month's delivery, April 14th." 

B replies, " We have your letter and accept your offer, 
ten cases best double ply goods at $10 per case. Delivery 
April 13th, cash on six months." 

A answers, " We note that you require delivery on April 
13th, and will deliver 10 cases good double ply goods as per 
our prior letter.'' A tenders goods on April 13th but B 
refuses to take them. 

XI. Action for $50 on the following facts. 

Certain goods were put up for sale at auction. The con- 
ditions were those usual at auction sales. There were 
several bidders of whom the defendant was the last. He bid 
$200. The auctioneer dwelt upon, the bidding, stating that 
he was informed the goods weighed 1,300 cwt. He de- 
clined to warrant this weight and thereupon the defendant 
declared that he wpuld not take them, and refused to pay 
for them. In accordance -yvith the conditions of sale, they 
were resold on the following day for $150, and this action 
is to recover the difference. 

The Court being of the opinion that the defendant was 
at liberty to withdraw his bidding at any time before the 
hammer was knocked down, non-suited the plaintiff. 

Counsel then moved to set aside the non-suit on the 
ground that the bidder was bound by the conditions of the 
sale, to abide by his bidding, and could not retract. By 
the act of bidding he acceded to those conditions, one of 
which was, that the highest bidder should be the buyer. 

The hammer is suspended, not for the benefit of the bidder, 
or to give him an opportunity of repenting, but for the 
benefit of the seller; in the meantime, the person who bid 
last is a conditional purchaser, if nobody bids more. Other- 



wise, it is in the power of any person to injure the vendor, 
because all the former biddings are discharged by the last. 

The Court thought the non-suit very proper. The auc- 
tioneer is the agent of the vendor, and the assent of both 
parties is necessary to make the contract binding; that is 
signified on the part of the seller by knocking down the 
hammer, which was not done here till the defendant had 
retracted. An auction is not unaptly called locus pxnitentice. 
Every bidding is nothing more than an offer on one side, 
which is not binding on either sicie till it is assented to. 
But according to what is now contended for, one party 
would be bound by the offer and the other not, which can 
never be allowed. 

XII. Jones sued Adams, alleging , the following facts in 
his complaint, viz.: Adams had an office at 55 Broadway, 
where he had a safe. He took an office in the Mills Build- 
ing, and desiring to have the safe moved to his new office 
called in Jones and said : " I will pay you $10 to move that 
safe and put it in my office in the Mills Building." Jones 
made no reply, but went out for some men, and returning, 
began to move the safe. In the meantime Adams found, 
by inquiry at the Mills Building, that he could have his 
safe taken up on the elevator and placed in his office for f 5. 
Soon after this Jones arrived at the Mills Building with the 
safe, and Adams at once said to him, I withdraw my offer, 
put the safe down. 

Jones paid no attention to this, but carried the safe up 
stairs to Jones' office and left it in the room. Adams re- 
fused to pay the f 10. 

Adams' attorneys demurred to the complaint on the ground 
that it did not state facts constituting a cause of action, and 
upon the demurrer coming on for argument his counsel 
contended that the alleged facts showed that there was no 
contract, because Adams had withdrawn his offer before 
performance by Jones; that to hold otherwise was to bind 
Adams without consideration, and that Jones was bound to 
nothing. 



The Court overruled the demurrer, being of opinion that 
Adams' offer was accepted the moment Jones began to move 
the safe, and could not therefore be withdrawn, and that 
moving the safe was sufificient consideration. 

XIII. Bliss was under contract to send a consignment 
of goods to London on the afternoon of a certain day. 
Sending for Jones, the plaintiff in the preceding case, he 
told him that he would pay him $50 to carry the goods at 
once to the steamer sailing that afternoon, and that prompt- 
ness was important. Jones, saying nothing, loaded the goods 
on to his truck and started for the steamer. On passing 
his warehouse, a clerk rushed out and said a man was there 
wanting to employ him at once on a $200 job. Jones un- 
packed the goods of Bliss, put them in a safe place in his 
warehouse, and undertook the new job, sending a postal 
card to Bliss to the effect that the goods were held subject 
to Bliss's order, and requesting him to remove them. Bliss 
suffered a heavy loss in consequence of the detention, and 
sued Jones. 

The Court dismissed the complaint, on the ground that 
Jones had not made any contract to carry the goods. 

XIV. Action for conversion of a horse. Pleas, not 
guilty and not possessed. 

The plaintiff was a builder. The defendant was an auc- 
tioneer. In December, i860, John Felthouse, a nephew of 
the plaintiff, being about to sell his farming stock by auc- 
tion, a conversation took place between the uncle and 
nephew respecting the purchase by the former of a horse of 
the latter, and on January i, 1861, John Felthouse wrote to 
his uncle as follows: 

January ist, 1861. 

Dear Sir: 

I saw my father on Saturday. He told me that you 
considered that you had bought the horse for ^£'30. If 
so, you are laboring under a mistake, for 30 guineas was 
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the price I put upon him, and you never heard me say less. 
When you said you would have him I considered you were 
aware of the price, as I would not take less. 

John Felthouse. 

The plaintiff on the following day replied as follows : 

Dear nephew: 

Your price I admit, was 30 guineas. I offered ^^30, 
never offered more ; and you said the horse was mine. 
Hpwever, as there may be a mistake about him I will split 
the difference, j^^o 15s., I paying all expenses of trans- 
portation. You can send him between now and March 2Sth. 
If I hear no more about him I consider the horse mine at 
;^3o 15s. Paul Felthouse. 

To this letter the nephew sent no reply; and on February 
25th the sale took place, the horse in question being sold 
with the rest of the stock for ;^33, which sum was handed 
over to John Felthouse. On the following day the defend- 
ant (the auctioneer), being apprised of the mistake, wrote 
to the plaintiff as follows: 

February 26th, 1861. 

Dear sir: 

I am obliged to acknowledge myself forgetful in the mat- 
ter of one of Mr. John Felthouse's horses. Instructions 
were given me to reserve the horse, but, by mistake, I sold 
him. I will do all I can to get the horse again. 

William Bindley. 

On February 27th, John Felthouse wrote to the plaintiff 
as follows: 

February 27th, 1861. 
My dear uncle : 

My sale took place on Monday last. Prior to the sale I 
said to Mr. Brindley, that horse (meaning the one I 
sold you) is sold. Mr. B. said it would be better to put it 
in the sale, and he would buy it in without charge. To my 



surprise, he knocked it down to Mr. Glover. I then went 
to Mr. B. and said that horse was not to be sold. He said 
he had quitp forgotten, but would try to get the horse back 
again. I am very sorry it happened. 

John Felthouse. 

On the part of the defendant it was submitted that the 
letter of February 27th was not admissible in evidence. 
The learned judge, howexef, overruled the objection. It 
was then submitted that the property in the horse was 
not vested in the plaintiff at the time of the sale by the 
defendant. 

A verdict was found for the plaintiff, damages ^33, leave 
being reserved by the defendant to move to enter a non- 
suit, if the Court should be of the opinion that the objection 
was well founded. 

A rule nisi was obtained by the defendant and plaintiff 
showed cause. Rule absolute. 

XV. A, meeting B on the street, said, come to my house 
at six to-night and I will give you a champagne dinner. A 
forgot this conversation and went out without providing any 
dinner. B went to A's house at the appointed time, but 
there being no dinner provided he was obliged to go to a 
restaurant, it being too late to return to his own house. B 
sued A for the price of his restaurant dinner. 

XVI. A applied to a corporation for work during fair 
week, as a messenger. He was employed by the directors 
under the following resolution : Resolved, That any ser- 
vice to be rendered during fair week by A shall be taken 
into consideration, and such remuneration be made as shall 
be deemed right. A accepted employment as messenger 
with knowledge of this resolution. The directors consid- 
ering his services worthless refused to pay him any thing, 
and he brought suit against the company for $10. 
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XVII. Action for damages for non-completion of con- 
tract. The complaint stated the following facts : 

The defendant offered by his agent to sell an estate to the 
plaintiff for f 6,000, which the plaintiff by his agent declined. 
On June 6th, the defendant wrote to his agent as follows : " I 
notice the refusal of your friend to give me f6,ooo for my 
farm. I will make one more offer, which I shall not alter, i. e., 
$5,000. I expect a reply by return mail, as I have another 
application." On receipt of this letter plaintiff's agent imme- 
diately called on the defendant, and, previously to accepting 
the offer, offered $4,750 for the farm, but the defendant 
wished a few days to consider. 

On June 27 th the defendant wrote to the plaintiff's agent 
that he declined the plaintiff's offer of $4,750 for the 
farm. 

This letter being received on June 29th, on the same day 
the plaintiff's agent wrote to the defendant as follows : 

Your letter of the 27th inst., informing me that you will 
not accept $4,750 for your farm is received. This being 
the case I at once agree to the terms on which you offered 
the farm, viz.: $5,000. Please to instruct your attorney to 
communicate with me at once. 

The complaint stated that the defendant " returned a 
verbal answer to the effect that he would see his attorney 
thereon." Demurrer. 

XVIII. A entered the office of an express company in 
Christmas week, and directed, the clerk to call for a trunk 
at a certain house in 33d street and carry it to a house in 
43d street. New York.--, 

Jn a conspicuous"~place ^n the wall of the office was a 
notice which read : " Notice — New Rule. Owing to the 
press of business during the holidays trunks will be deliv- 
ered on the sidewalk and the front door bell rung, but the 
drivers will not wait for an answer to the bell. No trunks 
will be carried except on the express understanding that 
the company will not be responsible for loss after such de- 
livery." A paid the charge and received a card, on the 
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front side of which was printed a receipt for the transporta- 
tion, with blanks which the clerk filled in. On the back of 
the ticket was printed in small type, " Subject to the new 
rule as to transportation." A did not see the notice, nor 
did he see the printed matter on the back of the card. His 
attention was not called to the new rule and he knew noth- 
ing about it. The trunk was landed on the sidewalk and 
the bell rung. The expressman drove off and the trunk 
was stolen from the sidewalk. A sued the company. 

XIX. Case on appeal. The facts were as follows : 
The defendants advertised that they would sell at their 

store in New York, on April 6th, a large assortment of 
shawls at $3 each. The plaintiff reading the advertisement 
and wishing to buy one of the shawls at that rate, took a 
train from her home in Orange, went to the store and asked 
for one of the shawls. Defendants' clerk informed her 
that those shawls had been withdrawn from sale. 

The plaintiff brought this action claiming damages for the 
expenses of her trip and loss of time. She recovered judg- 
ment, and the defendants having duly excepted, appealed. 

XX. A had a very important engagement in Buffalo, at 
10 A. M., July 6th. On July 5 th he was in New York City, 
and being anxious to stay there as late as possible, con- 
sulted the current time table of the New York Central 
Railroad Company, and found by it that a certain train left for 
Buffalo at 10 p. m. Relying upon the time table he went 
to the depot shortly before 10, but at the ticket office they 
refused to sell him a Buffalo ticket, telling him the 10 P. M. 
train had been discontinued that afternoon and that there 
was no other train to Buffalo until the next morning. 

Upon the above state of facts A sued the company --and-- 
obtained a verdict of $10,000 damagesr 

XXI. An auctioneer advertises goods to be sold " with- 
out reserve,'' meaning thereby to the highest bidder. 
Some one present bids $100, which is the highest bid at the 
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time, but the auctioneer does not let the hammer drop and 
it is bid in at $102 on behalf of the auctioneer and not as 
a sale. 

Is the auctioneer bound by the bid of $100 ? 

XXII. A lost his watch and advertised, offering a reward 
of $50 for its return. B, not having seen the advertisement, 
and knowing nothing about the offered reward, found the 
watch which had A's name inside. B looked up A's 
address in the directory, took one hour's time to go to A's 
house, and on reaching there delivered the wa<ch to him. 
Afterwards on hearing of the offered reward he demanded 
it from A, but A refused to pay it and B sued him. 

XXIII. A's horse having strayed away he advertised in 
the daily paper of his town, an offer of reward of $50 
for its return. Six days later he advertised a revocation 
of the offer. B read the offer, and in consequence 
thereof, made a hunt for the horse. He did not see or know 
of the revocation. Ten days after the offer was made he 
found the horse and returned it. A refused to pay the $50 
and B brought suit against him. 



"Where two parties, both being present together, enter into negotia- 
tions looking to the making of a contract, the minds of both must 
ordinarily meet at the same time upon the same identical terms, or no 
contract is made. Where the parties reside at a distance from each 
other and the negotiation is conducted by written correspondence, 
though there must be the assent of both parties to the same provisions, 
it is, of course, impracticable that such assent should be manifested 
simultaneously. One must state what he is willing to agree to, and the 
other must, when the proposition has reached him, assent to the same 
terms, and in some manner manifest that assent." 

Denio, J., in Vassar vs. Camp, I Kernan, 441. 

" It is only necessary that there should be a concurrence of the minds 
of the parties upon a distinct proposition manifested by an overt act 
and the sending of a letter announcing the consent to the proposal was, 
a sufficient manifestation and consummated the contract from the time 
it was sent." 
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" The sending of a letter accepting the proposition is regarded as an 
acceptance, because it is an overt act clearly manifesting the intention 
of the party sending it to close with the offer of him to whom it is 
sent, and thus making that ' aggregatio mentium ' which is necessary 
to constitute a contract." 

ScRUGHAM, J., in 'frevor vs. Wood, 36 N. Y., 307. 

" The principle governing these cases is that there is a concurrence of 
the minds of the parties upon a distinct proposition, manifested by an 
overt act." 

DwiGHT, C, in Howard vs. Daly, 61 N. Y., 362. 

"In short, the writer of a posted letter, although he may have lost 
command over the document itself, has no more lost his control over 
the act of his will which he therein expresses, than if that document 
were still in the hands of his own servant or messenger." 

Thomson vs. James, 18 Dunlop, i. 



" It is contended by the plaintiff that the bargain was complete at the 
moment he wrote and put into the mail his letter signifying his accept- 
ance of the terms offered by the defendants, that the treaty was open 
until they should have received that letter, and that in the meantime 
they had a right to withdraw their offer. We adopt the latter opinion 
as the most reasonable. The offer did not bind the plaintiff until it was 
accepted, and it could not be accepted, to the knowledge of the defend- 
ants, until the letter announcing the acceptance was received, or at 
most, until the regular time for its arrival by mail had elapsed.',' 

Parker, C. /., in M'CuUoch vs. Eagle Ins. Co., i Pick., 278. 



XXIV. On May ist, A, at Albany, sent the following 
letter to B, at New York : " I will sell you 1,000 tons of 
scrap iron at $24 per ton, delivery June 3d, in New York." 

B received this letter May 2d, and wrote in reply : " I 
accept your offer of 1,000 tons scrap iron at $24, delivery 
June 3d, in New York, and will take the same." 

B mailed this reply properly addressed and postage pre- 
paid at 4 p. M. on May 2d. At 4.30 p. m. on May 2d A 
sent a telegram to B withdrawing his offer, which B 
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received at 5 p. m. the same day. A received B's letter of 
acceptance May 3d, at 9 a. m. 

The price of scrap iron rose. A refused to deliver and 
B brought suit for breach of contract. 

XXV. A and B were dealers in bullion, A in New York 
and B in New Orleans. They had agreed to conduct their 
business by telegraph. On January 30th, i860, A tele- 
graphed B for his price for Mexican dollars. On the next 
day B replied, offering to deliver 50,000 at 7^, and on the 
same day A telegraphed B as follows : " Your offer 50,000 
Mexicans at 7)^ accepted." 

On the next day (February i), A telegraphed B as fol- 
lows : " Accepted by telegraph yesterday your offer for 
50,000 Mexicans." 

Neither of these telegrams reached B until February 4, at 
10 A. M., in consequence of a derangement on the line used 
by A, but not known to A until February 4. On February 
3, B telegraphed to A, " No answer to our dispatch, dollars 
are sold." 

A received this dispatch on the same day, and at once an- 
swered as follows : " Your offer was accepted on receipt ;" 
and again the next day, " The dolla,rs must come or we will 
hold you responsible ;" and again on February 4, insisting 
on the dollars being sent. 

On February 3 B telegraphed A " No dollars to be had." 

No dollars were sent and this action was brought by A 
to recover damages for breach of contract in not delivering 
them. 

Judgment for plaintiff reversed at General Term and new 
trial ordered, and plaintiff appealed to Court of Appeals. 

. XXVI. A, a deaf man, said to B, " Will you buy my 
watch for $25 ?" B replied, " I will.'' A did not hear him, 
but asked him to write out the answer. B then wrote 
" No, I will not." A, learning from C what B had said at 
first, claimed that there was a contract, and tendered the 
watch and sued B for the price. 



XXVII. Jones had a phonograph on his desk, and upon 
leaving his office, spoke into it an offer to sell his horse to 
Brown for $500, and requested Brown to speak his answer 
into the machine. Brown, coming in soon after, received the 
oifer from the phonograph and spoke into it an acceptance 
of Jones' offer. Upon leaving the office he changed his 
mind, and meeting Jones on the street before the latter 
knew what had taken place, said, " I don't care to buy your 
horse, and withdraw the acceptance which I spoke into 
your phonograph." Jones declined to allow the withdrawal, 
claiming that the acceptance was in his machine and beyond 
the control of Brown, and therefore could not be withdrawn. 
Jones tendered the horse and sued for the price. 

XXVIII. Mr. Rutledge held a ten years' lease of a house 
in 56th street. Mr. Grant wrote the following letter to 
Rutledge, which he sent by mail : 

Dear Sir : 

I will give you $5,000 for your lease of house in 56th 
street. 

Possession to be given on or before July 25th next. 
An answer to be given by you on or before May ist, 1825. 

Rutledge wrote the following reply, which he mailed on 
April 25, 1825, putting it in the P. O. at i p. m.: 

Dear Sir : 

Your offer of $5,000 for lease of my house in 56th street 
is received. 

I hereby accept the same, possession to be given August 

I St. 

This letter was -received by Grant at 3 p. m. of the day 
it was mailed. 

At 2 p. M. of the same day Grant met Rutledge and said: 
" I withdraw my offer for your lease." Rutledge would not 
hear to this, claiming there was a contract. 

Rutledge sues Grant for the purchase money, tendering 
an assignment of the lease and offering to have valuation of 
fixtures made. 
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XXIX. A, in Rochester, N. Y., wrote to B, in New- 
York City, offering to sell to him six steam engines at 
$i,ooo each, and giving him one week in which to accept 
the offer. B received this letter on September sth. On 
September 7th, at 10.30 a. m., A died. B, not knowing of 
the death, at 1 1 a. m. of the same day deposited a letter of 
acceptance in the New York City Post Office. Some days 
later B declined a very advantageous offer of similar engines 
on account of his correspondence with A. By a sudden 
demand in the market the price of such engines advanced 
rapidly, and the executor of A refused to deliver the en- 
gines, claiming that there was no contract with B. B then 
brought suit against A's executor for damages for non- 
delivery of the engines. 

XXX. On July ist A was about to sail on a long trip in 
his yacht. At ■ the moment of starting he received the 
following dispatch from H : " I will sell you my Jersey 
bull for $1,000. Think it over for a few days and send an- 
swer by carrier pigeon." On July 3d the yacht was off 
Charleston, N. C, and A wrote an acceptance of H's offer 
and sent it off by carrier pigeon. Later on the same day 
the yacht entered Charleston Harbor, and a dispatch from 
H, revoking his offer, was delivered to A. On the morning 
of July 4th the carrier pigeon reached H. 

H refused to deliver the bull, and A sued him for dam- 
ages for non-delivery. 

XXXI. Brown, at Hartford, wrote to Jones in New York, 
offering to sell his house in New York for $30,000, and said: 
^' Answer by return mail." This letter was nlailed May i, 
and should have been delivered in due course on the morn- 
ing of May 2, but by fault in the mail service did not reach 
Jones until the morning of May 3, and on the same day, at 
2 p. M., Jones mailed a reply accepting the offer. Brown 
received this letter May 4. A letter mailed on May 2 
should, in due course, have been delivered at Hartford on 
the morning of May 3. As Brown did not receive a reply 



by the morning mails on May 3, he sold the place to another 
party at i p. m. of that day. Jones brought suit for 
breach of contract. 

XXXII. The Gold Mining Company, a corporation 
located at Boston, Mass., issued its prospectus calling for 
subscriptions to its capital stock, stating price and other 
terms of subscription. 

Jones, at Worcester, Mass., wrote requesting the company 
to allot him' 100 shares of its capital stock and promising to 
pay the par value thereof. 

This letter was received, and the directors of the com- 
pany, at a meeting held immediately after its receipt, alloted 
100 shares to Jones, as requested, and the secretary notified 
him by mail thereof. 

The directors' meeting adjourned at 12 m., April 3d, and 
the secretary's letter, properly addressed, was duly mailed at 
2 p. M. on the same day. It was never received by Jones. 
At I p. M. of the 3d, Jones telegraphed withdrawing his 
request for an allotment. This telegram was received by 
the company at 1.30 p. m., April 3d. Jones refused to pay 
for the stock thus alloted and the company brought an 
action for the price. 

XXXIII. Certain coffee was shipped from Java to New 
York, consigned to B as the agent of A. Before the 
■arrival of the coffee A at Albany, wrote to B at New York, 
saying: " I will sell you my coffee about to arrive from 
Java for $500." B made no reply to this letter, but upon' 
the arrival of the .coffee took possession of the same and 
as the price of coffee had risen, at once sold it for f 1,000. 

A demanded the $1,000 from B, claiming that as B had 
not sent any acceptance of the offer to sell, there was no 
sale, and B as his agent, must pay over the entire proceeds. 
B tendered A $500 but refused to pay more. A then 
brought his action against B for f 1,000. 

XXXiy, Appeal from. Chancery. .At New York, Frith 
and Mactier agreed to embark in a commercial adventure. 



Frith was to direct a shipment of 200 ^pipes of brandy 
from France, to New York to be consigned to Mactier, who 
was to ship to Frith, at Jacmel, in St. Domingo, provisions to 
the amount of the invoice cost of the brandy, and Frith was to 
place the shippers of the brandy in funds by shipments of 
coffee to France. The parties were to share equally in the 
speculation. 

Accordingly on September 5, 1822, Frith wrote to 
Havre, directing the shipment of 200 pipes of brandy to 
New York, consigned to Mactier. On the 24th of Decem- 
ber, Frith, who had returned to Jacmel, wrote to Mactier. 
This letter contained a paragraph in these words: " I also 
send you copies of letters received, regarding the brandy 
order. Wishing to confine myself in business as much as 
possible, I propose to you to take the adventure solely to 
your own account, holding the value to cover the 
transaction to my account in New York." On January 17, 
1823, Mactier wrote Frith acknowledging the receipt of 
his letter of the 24th ult. Regarding the brandy, he wrote, 
" I desire that the speculation should continue as at first 
proposed. As you have, however, expressed a wish that I 
should take the adventure to my own account, I shall delay 
coming to any determination until I again hear from you. The 
prospect of war between France and Spain may defeat the 
object of this speculation as far as relates to the shipment 
of provisions hence to Hayti, to be invested in "coffee for 
France, in which case I will at once decide to take the 
adventure to my o's^n account." On March 7, 1823, Frith 
wrote Mactier, making no other allusion to the last letter of 
Mactier than the following: " I have received your favors 
of the 17 th and 31st of January and note their respective 
contents." On March 12, 1823, the ship laden with the 
brandy in question arrived in New York, and was at the 
wharf on the morning of March 13th. The morning after 
the arrival of the brandy Mactier told his clerk that he 
should take it to himself. On March 17th Mactier entered 
the brandy at the Custom House as owner, and not ■ con- 
signee, took the usual oath, and gave a bond for the dutiesi 



On March 22 he sold 150 pipes of the brandy. The 
remaining 50 pipes were put in the public store and 
remained there in bond. On March 2Sth Mactier wrote to 
Frith, at Jacmel, saying: " I have now to advise you of the 
two hundred pipes of brandy, and in consequence of 
the probability of war between France and Spain, and in 
compliance with the wish expressed in your favor of 
December 24th, and my answer thereto of the 17 th of 
January last, I have decided to take the adventure to my 
own account. I therefore credit you with the amount of 
the invoice." To this letter was attached a postscript 
dated March 31st. On March 28th, Frith, at Jacmel, wrote 
to Mactier and said speaking of the brandy in question, 
"With regard to this adventure, I would wish to confirm, 
if altogether satisfactory to you, what I mentioned to you 
some time ago, and which I omitted to repeat to 
you in my previous letter in reply to yours of the 17th of 
January." 

Previous to the arrival of these two last letters at their 
respective places of direction, Mactier was dead, having 
died on April 10, 1823. 

On April 21st, Frith again wrote to Mactier acknowledg- 
ing the receipt of Mactier's letter of March 25th, and 
stating that its contents are noted. He further requests 
Mactier to charter on his account a staunch vessel and send 
out to Jacmel by her, flour, pork, beef, &c. 

Administration of Mactier's goods, ets., was granted to 
one Lawrence, who in May, 1823, gave The requisite bonds 
to secure the duties on the 50 pipes of brandy, took 
them from the public store and sold them at public 
auction. 

Frith, unwilling to come in as a general creditor of Mac- 
tier and receive a pro-rate distribution on April ist, 1824, 
filed his bill in the Court of Chancery, alleging that the 
brandy was shipped from France on his sole account, and 
that Mactier was only the consignee thereof. The bill con- 
cluded by praying an account of the sales of the brandy and 
a decree directing the administrator to retain in his hands 
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sufficient of the bonds belonging to the estate of Mactier 
to pay and satisfy the complainant when his accounts should 
be settled and adjudged upon by the Court. 

XXXV. On February lo, 1813, A wrote to B saying: 
" I am in the habit of purchasing flour at Georgetown. If 
you are disposed to engage 300 barrels at present I will give 
you $9.50 per barrel, deliverable the first water in George- 
town." In a postscript he added, " Please write by return 
of wagon whether you accept my offer." This letter was 
sent from the house at which the writer then was, about two 
miles from Harper's Ferry, to B at his mill, at Mill Creek, 
distant about 20 miles from Harper's Ferry, by a wagon 
then employed by B to haul flour from his mill to Harper's 
Ferry, and then about to return home with his wagon. He 
delivered the letter to B on the 14th, and an answer, dated 
the isth, was written by B addressed to A at Georgetown 
and dispatched by a mail which left Mill Creek on the 19th, 
being the first regular mail from that place to Georgetown. 
In this letter B said, " Your favor of the loth was received 
last evening. I take the earliest opportunity to answer it 
by post. Your proposal to engage 300 barrels of flour de- 
livered in Georgetown by the first water at $9.50 per barrel, 
I accept." 

On the 25th, A sent an answer to the above letter dated 
at Georgetown, in which he ackowledged its receipt and 
added, " Not having heard from you before had quite given 
over the expectation of getting your flour, more particularly 
as I requested an answer by return of wagon the next day, 
and as I did not get it had bought all I wanted. 

The wagoner by whom A's first letter was sent, informed 
him when he received it, that he should probably not re- 
turn to Harper's Ferry, and he did not in fact return in B's 
employ. The flour was duly sent to Georgetown and the 
delivery of it to A regularly tendered and refused. 

B sued A for damages for breach of contract and on the 
above facts the court directed a verdict for B. 
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(^.)— CONTRACTS UNDER SEAL. 

" Contracts under seal are formed by a deed, sealed and delivered. 
They involve the element ■ of agreement, inasmuch as the parties, by 
executing the deed, agree to the matter contained in it ; but they derive 
their legal effect solely from the formality of the deed, which is used to 
witness the agreement, and not from the mere fact of agreement,- as is 
the case with simple contracts.'' Leake, Digest, p. 134. 

"In contracts made by deed under seal, a consideration is not 
essential to give validity to the promise, as it is in the case of simple 
contracts . . . ." Idem, p. 146. ' 

" It thus becomes possible, by means of a deed under seal, to make 
a voluntary promise, that is, one that is gratuitous, or without any con- 
sideration, in a manner which shall be binding on the promiser ; 
although such a promise cannot be made binding in the form of a 
simple contract." Idem, p. 147. 

" A promise contained in a deed is called a covenant, also a special 
contract, or contract by specialty. ' No precise form of words is neces- 
sary to constitute a covenant. Any Words in a deed Which show an 
agreement to do a thing, make a covenant.' " Idem, p. 143. 

"A seal upon an executory instrument, hereafter executed, is only 
presumptive evidenceof asufificient consideration, which m^y be rebutted 
as if the instrument was not sealed." N. Y. Code of Civil Procedure, 
§ 840. 

" The obligor has the right to avoid the instrument', if he can, by 
showing that there was no sufficient consideration for the contract, but 
the onus is upon him to establish this " Home Ins. Co. vs. Watson, 59 
N.Y.,39o(atp. 395). 

I. A wrote out, signed, sealed, and delivered to B his 
agreement to give B a certain horse on the following day. 
A did not give- the horse, and B sued him for breach. of his 
covenant. A, in his answer, alleged that there was no con- 
sideration for his promise. B demurred to this answer. 
Should the demurrer besustained at Common Law-? Under 
the N. Y. law of to-day ? 



(C.)— CONTRACTS OF RECOliD. 

I. A, a creditor of a New York Corporation, otitained a 
judgment against B, a director of. said Corporation, for 
violating certain sections of a statute which gave a penalty 
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for such violation. ■ The judgment was recovered in New 
York, but remained unsatisfied. A then brought suit against 
B on this judgment, in Maryland. B defended on the ground 
that an action for a penalty could not be brought out of the 
jurisdiction where the penalty was given. A admitted that 
the action could not have been sustained on the original 
cause of action for the penalty, but that as soon as it became 
merged in a judgment it became a contract, and hence an 
action would lie under the U. S. Constitution. 
Should the action be sustained ? 



(Z).)— STATUTE OF FRAUDS. 

2g Car. II. c. 3. 

Section 4. " No action shall be brought whereby to charge any 
executor or administrator upon any special promise, to answer damages 
out of his own estate ; 2 or whereby to charge the defendant upon any 
special promise to answer for the debt, default, or miscarriages of an- 
other person ; 3, or to charge any person upon any agreement made upon 
consideration of marriage ; 4, or upon any contract or sale of lands, 
tenements or hereditaments, or any interest in or concerning them, ; 5, 
or upon any agreement that is not to be performed within the space of 
one year from the making thereof ; 6, unless the agreement upon which 
such action shall be brought, or some memorandum or note thereof, shall 
be in writing and signed by the party to be charged therewith, or by 
some person thereunto by him lawfully authorized." 

New York Revised Statutes. 

Chapter 7, Title 2. 

§ 2. "In the' following cases, every agreement shall be void unless 
such agreement, or some note or memorandunb thereof, be in writing, 
and subscribed by the party to be charged therewith. 

1. Every agreement that by its terms is not to be performed within one 
year from the making thereof. , 

2. Every special promise to answer for the debt, default or miscarriage 
of another person. 

3. Every agreement, promise, or undertaking, made upon considera- 
tion of marriage, except mutual promises to marry." 
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I. The daughter of Mrs. Adams was about to marry 
Ives. Previous to the marriage, Mrs. Adams agreed to 
give her daughter a marriage portion of $5,000. By mar- 
riage articles it was agreed that the $5,000 should be vested 
in trustees for certain purposes therein mentioned. Mrs. 
Adams was not a party to these articles, but signed them 
as a witness. Afterwards Mrs. Adams took Ives into part- 
nership with her, and it was agreed between them that the 
said $5,000 should be a part of Ives's share of the capital, 
and he was credited with it. The said trustees sued Mrs. 
Adams for the $5,000, and she pleaded the Statute of 

Frauds. 

« 

II. A was a broker in New York, and negotiated a sale 
of certain iron with B, a manufacturer in California. Upon 
an agreement being reached, he sent the following memo- 
randum to B : 

New York, May 31, 1878. 
Sir: I have this day sold to you 1,000 tons scrap iron, 
quality as per memorandum below, at $24 per ton, deliver- 
able at Oakland, during the month of December, 1878, by 
sailing vessel. I am to pay all wharfage and other 
expenses. Yours truly, 

To B, A. 

San Francisco, Cal. 

A description of the quality of iron followed. 

B received this memorandum and wrote back, saying: 
" I have received your memorandum of sale of scrap iron 
" dated New York, May 31, 1878, and the same is satisfac- 
" tory to me. I shall rely upon receiving the same." 

The iron was not delivered, and upon suit brought for 
breach of contract, A defended on the ground of non- 
compliance with the Statute of Frauds, in that there was 
rlo suiiScient memorandum, because the place of delivery 
did not name the State, and further, because no memoran- 
dum was signed by A, by reason whereof there was no 
mutuality of contract. 
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III. Suppose, in the above case, a due tender of the 
iron by A and refusal to receive and pay for same by B. 
In a suit by A for such breach, should B be allowed the 
defense of the statute on the ground that he had signed 
no memorandum ? Should A be allowed to successfully 
maintain the claim that an 'acceptance of the memorandum 
by B was equivalent to signing, and further, that his letter 
in reply was a sufficient memorandum ? 

IV. Brown signed the following memorandum of agree- 
ment : 

" I will work for you for three years from date for 
" |s,ooo. Brown. 

"January 4, 1891." 

Upon suit brought against him for breach he defended 
on the ground that this memorandum did not comply with 
the Statute of Frauds. 

V. G sued M for breach of contract, and offered the 
following memorandum to prove compliance with the Stat- 
ute of Frauds : 

"Sept. 19, W. W. Goddard, 12 mos., 300 bales S. F. 
" drills, •]%; 100 cases blue do., 8%. Credit to com- 
" mence," etc. (Signed.) " R. M. M.; W. W. G." 

Upon objection, he offered oral testimony that R. M. M. 
were the initials of the defendant, signed by his authorized 
agent; this testimony was admitted, but the memorandum 
was not admitted in evidence, because it was held an in- 
sufficient compliance with the statute. 

VI. On February 29th, 1876, Jordan signed the follow- 
ing letter in the presence of Watson, who alleged himself 
to be the agent of Austin to sell the Bijou Theatire in 
Chicago, of which Williams was the alleged owner : 
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Sir : I hereby agree to rent the Bijou Theatre in Chicago, 
111., with all appurtenances, on a 7, 14 or 21 years' lease, to 
be computed from December ist next, and to contain the 
usual covenants, at an annual rent of $50,000. It is under- 
stood that I may take formal possession of said premises as 
soon as this offer is accepted, notwithstanding the lease 
may not be signed. Robert Jordan. 

Witness : 

J. Watson. 

This letter was given to Watson for delivery to Williams. 

On March 5th, 1876, Jordan received the following letter 
from Watson : 

Chicago, March 3, 1876. 

Dear Sir: Your offer of the 29th ult. to rent the Bijou 
Theatre, in, Chicago, 111., upon lease of 7, 14 or 21 years, at 
$5,000 per annum, from November i next, is accepted by 
the owner of the property, whose attorney will shortly 
communicate with you regarding the lease. 

Yours truly. 
To Robert Jordan, Esq. J. Watson. 

Jordan subsequently refused to perform this contract, 
and Williams brought his action for the breach. Upon the 
above facts, what, if any, defense has Jordan ? 

Tllr Bryce agreed orally to sell to Delevan a house and 
lot in West 56th street- New York, and to perform certain 
labor upon it, for $50,000. Delevan paid the money, and 
Bryce conveyed the house and lot by deed, properly exe- 
cuted, but failed to perform the labor as agreed. Delevan 
brought suit for this breach, and Bryce, in defense, set up 
the Statute of Frauds. 

VIII. A young lady about to attend a ball desired to 
borrow a diamond necklace from her jeweller. The jeweller 
hesitated and A who was standing near said, "Let her have 
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it and I will be responsible for its safe return by her." 
'The jeweller then let her have the necklace, which was 
never returned, and upon suit, A set up the Statute of 
Frauds. 

IX. A desiring to buy a pair of shoes, B said to the 
shoemaker, " Let A have the shoes and I will see you paid." 
The shoes were delivered to A who never paid for them, and 

■ B upon being sued set up the Statute. 

X. In a certain city, the householders on a street, were 
directed to connect their houses with the main sewer within 
twenty days. Before the expiration of that time, A, the 
surveyor of the department having charge of streets, etc., 
requested B to connect the said houses. After some talk 
B said he would do the work, if A or the Department Board 
would see him paid. A said " Go on and the Board will 
pay you, or I will see you paid." The work was done by 
B, but the Board declined to pay, on the ground that they 
had neither made any contract with B or authorized any 
one to make a contract for them. Thereupon B sued A -vvho 
set up the Statute of Frauds. 

XI. A and B were partners. Upon dissolution of the 
firm, A agreed to pay the firm debts and C and D joined 
with A in a bond of indemnity to B to secure him against 
the said debts. A orally promised C and D that he would 
indemnify them against any loss they might sustain by be- 
ing forced to pay any of the said deb'ts. A did riot pay the 
said debts and C and D were compelled to. They sued 
A who defended on the ground that his promise to, them 
was not in writing. 

XII. Jane Downie, at the request of A, entered into the 
service of A's mother, as housekeeper, upon an oral agree- 
ment with A, that she would take care of the mother- and 
keep house for her during the lifetime of the mother, and 
that A should pay her at the rate of $500 pe,r year and 
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f looo upon the death of the mother, if Jane outlived her. 
The mother lived three years, during which time, Jane 
served her, as agreed with A, and at the death of the 
mother, having received nothing from A, she demanded 
$2,500 from him, and upon his refusal to pay, sued him. 
His defense was that the agreement was not in writing. 

XIII. A subscribed orally for a certain work to be de- 
livered in monthly parts and to be completed in two years. 
At the end of six months, A refused to take any more 
parts, and the publishing firm, having tendered the monthly 
parts, sued him at the end of the two years for the price. 
A defended under the Statute, claiming that the work was 
not to be completed within one year. 

XIV. On Saturday, April 2d, A, by oral agreement, 
employed B as accountant for one year, service to begin on 
Monday, April 4. B served for eight months and. was then 
discharged without cause. He then brought his action for 
wrongful dismissal. 



(£'.)-^CONSIDERATION. 

" The consideration is the equivalent or return for which the promise 
"is given ; and in the English law it is a necessary element in the creation 
"of a contract by mere agreement." Leake on Contracts, p. 606. 

" A consideration is something esteemed in law as of value, in ex- 
" change for which the promise in a contract is made." Bishop on 
Contracts, § 38. 

"A valuable consideration is one that is either a benefit to the party 
"■' promising, or some trouble or prejudice to the party to whom the 
" promise is made." 2 Kent Com., 465. 

" Injury to the promisee is a good consideration, even in the absence 
"of benefit to the promisor.'' White vs. Baxter, 71 N. Y., 255. 

" In truth, however, benefit to the promisor is irrelevant to the ques- 
tion whether a given thing can be made the consideration of a promise, 
though it may be very material to the question whether it is made so 
in fact. There may be a clear benefit to the promisor, and yet no 
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consideration e. g. where the benefit does not come from the promisee. 
On the other hand, detriment to the promisee is a universal test of the 
sufficiency of consideration ; i. e. every consideration must possess this 
quality and possessing this quality, it is immaterial whether it is a 
benefit to the promisor or not." Langdell's Summary of Contracts, § 64. 

A promise is a good consideration for another promise. 
Value is money or money's worth — consideration need not be. 

" A ' good ' consideration is such as that of blood, or of natural love 
and affection." Leake on Contracts, 615. 

A promise given upon a so called "good " consideration is a gratuitous 
promise and as a simple contract is void. Idem. 

" Motive," as distinguished from "consideration," constitutes no ele- 
ment in a contract. Langdell on Contracts, § 61. 



(i.) From whom the consideration must move. 

" It would be a monstrous proposition to say that a person was a 
' ' party to the contract for the purpose of suing upon it, for his own advan- 
"tage, and not a party to it for the purpose of being sued." 

Crompton,y^, in Tweddle vs. Atkinson, i Best & Smith, 393. 



I. Assumpsit, and declares that the father of the plaint- 
iff's wife being seized of a wood, which he intended to fell 
to raise portions for his younger children, the defendant, 
being his heir, in consideration the father would forbear to 
fell it at his request, promised the father to pay his daughter, 
now the plaintiff's wife, _;^i,ooo, and avers that the father at 
his request forbore ; but the defendant had not paid the 

;^I,000. 

After verdict for the plaintiff upon non-assumpsit, it was 
moved in arrest of judgment, that the action ought not to 
be brought by the daughter, but by the father. 

II. Action by William Tweddle upon the following 
agreement, viz : 
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High Coniscliffe, July ii, 1855. 

Memorandum of an agreement made this day between 
William Guy, of, &c., of the one part, and John Tweddle, 
of, &:c., of the other part. Whereas, it is mutually agreed 
that the said William Guy shall and will pay the sum of 
;^2oo to William Tweddle, his son-in-law ; and the said 
John Tweddle, father to the aforsaid William Tweddle, shall 
and will pay the sum of ;£^ioo to the said William Tweddle, 
each and severally the said sums on or before the 21st day 
of August, 1855. And it is hereby further agreed by the 
aforesaid William Guy and the said John Tweddle that the 
said William Tweddle has full power to sue thfe said parties 
in any Court of law or Equity for the aforesaid sums hereby 
promised and specified. 

The declaration also alleged that the foregoing agreement 
was entered into by the fathers to provide a marriage portion 
for their respective children who were then married, and 
that the plaintiff and his wife assented to and ratified the 
same. Demurrfer to the declaration. 

HI. A owed C $300. A went to B and requested the 
loan of $300, promising that if A would loan him that sum 
he would pay it to C the next day. 

B loaned the money to A upon this promise, but A did 
not pay it to C, and C bropght an actiori against him for 
breach of his contract. 

IV. Roberts and Green were partners. The co-partner- 
ship was dissolved. Green retained the firm property and 
promised Roberts to pay all the firm debts, and gave Roberts 
a bond that he would do so. 

Certain creditors brought suit on the bond, which was still 
held by Roberts, claiming that it was made for their benefit. 



V. A mortgage was executed by one Evans, who then 
owned the mortgaged premises. He then conveyed the 
premises, and through various Jiiesne conveyances the title 
vested in one Sanborn. In none of these conveyances did 
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the grantee assume the mortgage. Sanborn conveyed to 
Turner by deed, reciting the said mortgage and that the 
property was taken subject to the same, with a covenant 
that as part of the purchase money, the grantee Turner 
assumed the said mortgage and agreed to pay the same. 

The mortgagee foreclosed and-sought t«=eBto3an4eficient;y 
judgment against Turner.r; -V "J^' 
-Shoutd-thi-s- be al l owed -? U^ 

VI. A telegraphed to B, a florist, " Send me two hand 
boquets very handsome, one of fs and one of $io." He 
paid the telegraph company when he left the message. 
When the message was delivered to B it read, " Send me two 
hundred boquets, very handsome, &c." B at considerable 
expense and trouble made two hundred very handsome 
boquets and expressed them to A, who refused to receive 
them. B then sued the telegraph company for his loss, 
claiming a breach of contract for non delivery of the correct 
message. 



(2.) What Contracts require a consideration ? 

'■ The object of requiring a consideration for a promise, as a condi- 
tion of creating a legal contract by agreement, seems to be to secure a 
test that the parties have the intention of making a binding engagement, 
and that they are not using merely promissory expressions without any 
serious intention of engaging themselves to a contract. The fact of 
bargaining for and giving an equivalent for the promise serves to show 
that the parties act with deliberation, and in the full expectation that the 
transaction shall be binding." 

Leake on Contracts, p. 17. 

" According to Plowden, p. 308, "There are two ways of making 
contracts or agreements ; the one is by woi'ds, which is the inferior 
method ; the other is by writing (i. c. under seal), which is the superior. 
And because words are oftentimes spoken by men unadvisedly and with- 
out deliberation, the law has provided that a contract by words shall not 
bind without consideration. But where the agreement is by deed, there 
is more time for deliberation. For when a man passes a thing by deed, 
first there is the determination of the mind to do it, and upon that 
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he causes it to be written, which is one part of deliberation ; and 
afterwards he puts his seal to it, which is another part of deliberation, 
and lastly, he delivers the writing as his deed, which is the consumma- 
tion of his resolution — so that there is a great deliberation used in 
the making of deeds, for which reason they are received as a lien final 
to the party, and are adjudged to bind the party without examining upon 
what cause or consideration they were made." 

Leake on Contracts (note), p. 147. 



I. A wrote out and delivered to B the following promise: 
" I hereby promise and agree to deliver to B on June 7, 
next two caldrons and three clocks, as witness my hand this 
4th day of April, 1890. 

Witnessed by us : (Signed) A." 

J.K. 

A failed to deliver. B brought his action for breach of 
agreement, setting forth the above instrument. A defended 
on the ground that there was no consideration for his agree- 
ment, and moved for a non-suit. The Court overruled this 
motion and said, " I take it that the ancient notion about 
the want of consideration was for the sake of evidence only, 
for when it is reduced into writing as in covenants, special- 
ties, bonds, etc., there was no objection to the want of con- 
sideration, and the Statute of Frauds proceeded upon the 
same principle. In commercial cases, amongst merchants, 
the want of consideration is not an objection." — Verdict for 
Plaintiff — judgment thereon. 

On appeal this judgment was reversed and the Court said 
" All contracts are by the laws of England distinguished 
into agreements by specialty, and agreements by parol ; nor 
is there any such third class, as some of the counsel have 
endeavored to maintain, as contracts in writing. If they be 
merely written, and not specialties, they are parol, and a 
consideration must be proved." 

The case is now on appeal to a higher Court. Should the 
judgment be sustained or not ? 
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(3.) Adequacy of Consideration. 

I. A owned an old disused boiler which was kept in his 
back yard. B, moved merely by curiosity, desired to 
weigh this boiler, and as A refused to permit him to do so, 
he promised to pay A |io< for the privilege. A at once 
gave B the desired privilege. B never weighed the boiler, 
and refused to pay A the fio^. A brought suit upon the 
promise,-a»d— B-d«fended~u.p.Qn_J:he_ ground that there was 
JKrcOTisixieration for _the promise.. 



II. A recovered judgment for $25 against B. B paid A 
$20 in consideration of A's promise to .satisfy the judg- 
m_^nt before the ist day of the next month, A failed to 

"^tisfy the judgment, and B brought suit against A for 
breach of the contract, setting forth the above facts. "A™ 
demurred on the -grou-nd that-no-eonsidreiwfei^n-was-aileged- 
for the promise. 

III. A recovered judgment for $30 against B. B paid 
$25 on account of this judgment upon consideration of A's 
promise to procure B a certain situation. A did not pro- 
cure the situation, and B brought suit. A defended, claim- 
ing that there was no consideration on his promise. 



IV. A and B entered into a contract in writing for the 
sale of A's house in New York City to B. B's lawyer ex- 
amined the title to the property, and objected thereto on 
the ground that one C, who owned the property many 
years before, conveyed without having his wife join in the 
deed to bar her dower right. C had died years before, but 
A hunted up Mrs. C and requested her to execute a release 
of dower on the property, which she refused to do. A 
then promised to pay her $2,000 in consideration of her 
executing the release of dower, and upon that promise she 
did so. 
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It subsequently turned out that Mrs. C had no dower 
right in the premises, because C was unmarried when he 
conveyed the premises, and did not marry until later. A 
declined to pay the $2,000, because Mrs. C had no dower 
right to release. Mrs. C brought suit, and A's defense was 
that there was no consideration for the promise. 

V. A was under contract with B to go to Boston on July 
ist. C promised to pay A f 100 in consideration of his 
going to Boston on July ist. On June 30th C met A and 
stated that he withdrew his offer. A declined to permit 
the withdrawal, and on July ist went to Bostop, and there- 
after demanded the $100 from C. 

VI. A was a plaintiff in an action which was on trial. B 
was an important witness for A, and had been duly served 
with a subpoena to attend, B, on. the day he was to be 
examined, announced to A his immediate departure for 
Europe on important business. A urged B to stay and 
testify, and promised to pay him f 1,000 in consideration 
of his remaining. In consideration of this promise B de- 
ferred his departure and testified in the action. A subse- 
quently refused to pay the f 1,000, and B brought his action 
against A for that amount, alleging the above facts. A de- 
murred on the ground that no consideration was alleged. 

VII. A woman, after the death of her husband, said to 
one of his creditors that, if he would prove that her hus- 
band owed him ^^20, she would pay it; and upon this 
assumpsit the creditor brought an action on the case 
against the woman, without any proof before the action 
brought; but in this action it was found by verdict that her 
husband owed her that amount. And it was moved in 
•arrest of judgment that this action was not well brought, 
for he ought to have proved the debt to entitle himself to 
the action, and ought to have proved it before action 
brought. 
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VIII. B had a certain letter which A desired, and prom- 
ised B that he would pay him |i,ooo in consideration of his 
giving him the letter. B thereupon gave A the letter. A 
expected to use the letter as evidence upon a certain trial, 
but it proved to be useless for that purpose, and was of no 
value to A. The letter had no pecuniary value. A re- 
fused to pay the $i,ooo, and B brought his action upon the 
promise. Defense, that there was no consideration for the 
promise. 

•f" 

IX. A said to B, if you ireak your leg I promise to pay 
you $i,ooo. B, by accident, broke his leg, and then sued 
A for the $i,ooo. 

Should he recover ? 

X. Shadwell was engaged to marry Ellen NichoU. His 
uncle wrote to him the following letter: 

nth August, 1838. 
My Dear Lancey: I am glad to hear of your intended 
marriage with Ellen Nicholl, and as I promised to assist 
you at starting, I am happy to tell you that I will pay to 
you ;£is° yearly during my life and until your yearly in- 
come derived from your profession of a Chancery barrister 
shall amount to 600 guineas, of which your own admission 
will be the only evidence that I shall receive or require. 
Youi: ever affectionate uncle, 

Charles Shadwell. 

Lancey Shadwell married Ellen Nicholl. Eighteen 
years after this marriage the uncle died. Prior to his 
death he had paid twelve of the eighteen yearly install- 
ments. Lancey Shadwell's yearly income from his profes- 
sion as a Chancery barrister never amoiinted to 600 guineas. 
Upon the death of the uncle the nephew brought suit 
against his executor for the remaining six annual amounts. 

The defense was, no consideration for the promise. 
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XI. In a civil action A caused the arrest and imprison- 
ment of B. The arrest and imprisonment were illegal. 

While B was in prison, B's father, being anxious that he 
should be released, promised A to pay the $i,ooo if he 
would consent to the discharge of B. A, relying upon 
this promise, consented to the discharge of B. 

A now sues B's father for the $i,ooo. 

(4.) Compromise and Forbearance. 

I. A sues B, and alleges that he had threatened to bring 
an action against B upon a promissory note for $1,000. 
That although they both knew the note to be void, yet, to 
avoid the annoyance of litigation, B promised to pay A $250 
upon consideration that A would never begin suit on the 
void note. B demurs, on ground that complaint does not 
state facts constituting a cause of action, ist. Because 
there is not a consideration stated for the promise. 2nd. 
Because if there was a consideration, it was not yet per- 
formed, and the action was premature. 

A amended his complaint by alleging that the considera- 
tion was that A should not begin suit for six months, and 
that more than six months had elapsed and no suit had 
been brought. B demurred to amended complaint. 

II. A threatens to sue B for $1,000, knowing that he 
has no cause of action against B. B, supposing that A 
has a cause of action, and to avoid litigation, promises to 
pay A $250 if he will dompromise the matter and not 
bring his action. A does not begin the action, and releases 
B from all claim. A brings suit for $250 on B's promise. 

III. A threatens to sue B for $1,000. Each honestly 
believes it to be a doubtful claim. B promises to pay $250 
in settlement, and they compromise at that and effect a 
settlement. Afterwards facts develop which show that A 
had no cause of action, and B refuses to pay the $250. 
Suit bv A. 
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IV. A owes B $i,ooo, and is about to bring suit. B 
promises that if he will extend the time of payment six 
months he will at once pay $250 on account of the $1,000. 
B is anxious to have some money at once, and agrees to 
extend the time six months, upon which" A pays the $250. 
The same day A brings suit against B for the balance of 
$750. A defends by setting up agreement to extend time 
of payment six months. 



V. A owes B f 1,000. A's property is so tied up and 
concealed that B knows a judgment would be worthless. 
A offers to pay B $400 if B will agree to give up the claim. 
Upon consideration of the payment of $400, which B then 
pays, A agrees to forego and give up the remainder. A at 
once begins suit for the remaining $600, and B sets up the 
agreement as a defense. 



(5.) Moral Consideration. 

I. A, made for value, his promissory note to order of B 
for $500, and delivered the same to B. Upon maturity of 
the note it was not paid, and soon thereafter A went through 
bankruptcy and received his discharge. After his discharge 
A promised B that he would pay the note, but failed to do 
so. B brought suit on the note. A plead his bankruptcy 
discharge. B replied, setting up the new promise, to which 
reply A demurred. 



II. Black entered on lands of Camp, and without the 
knowledge or authority of Camp, erected buildings thereon. 
Camp ejected Black from the land, but in consideration of 
the money expended by Black promised to pay him therefor, 
saying that he did not think it was right for Black to have 
built for nothing. Camp did not pay and Black brought 
suit on the promise alleging the above facts. 
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III. A, at New York, made his promissory note to B. 
The note was usurious. At maturity it was not paid. 
Thereafter A promised B to pay the amount of the note 
less the usury, but did not do so. B brought suit on the 
note, and met the defense of usury by alleging the new 
promise. 

IV. Bently Morse owed $250. He paid him and 
took a receipt. Morse subsequently sued Bentley for this 
debt. No defense was interposed and Morse took judg- 
ment by default, which Bentley paid. Subsequently, as 
they happened to be together, Bentley remarked, " I paid 
you $250 once, and have since been compelled to pay you 
again." Morse said he remembered nothing of it, but that 
if Bentley could show a receipt he would repay it. Bentley 
produced the receipt, and this action was brought on the 
promise of repayment made by Morse. Defense no con- 
sideration. 

V. A, an infant, entered into a contract with B 
whereby he promised to pay B $500. This he did not 
pay, but soon after coming of age he promised B that he 
would pay the amount. B brought suit on the above facts. 
Defense — Infancy. 

VI. B had seduced Miss C. Thereafter in consideration 
of such past co-habitation, B agreed to pay to her $35 each 
month during her good behavior. Miss C thereafter led a pure 
and blameless life and B continued his monthly payments 
for several years-, and then discontinued them. After 
some months Miss C began an action against B for the 
payments in arrear declaring on B's promise and alleging 
above facts; B demurred on the ground that the declara- 
tion did not show any valid consideration. 

(6.) Gratuitous Bailment. 

I. Brown, who lived in Chicago, while in New York 
bought a diamond ring for his wife. Meeting his friend 
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White, who was about to return to Chicago, Brown 
showed him the ring, and White said he would take it back 
with him and deliver it to Mrs Brown. Brown then gave 
him the ring and White started for home. On the train 
White went on to the platform and while there smoking 
and chatting with friends tossed the ring up in the air. 
He failed to cateh it and it dropped to the ground and 
was lost. Brown brings this action claiming damages for 
the loss of the ring. 

II. A at B's request delivered a book to B upon B's 
promise to leave it at A's residence. B, by negligence, 
lost the book. A sued B for its value. 



III. A promised B, without consideration, to drive B 
• and B's team to Yonkers. They started, but after going 

some distance, A refused to drive further and left B, who 
could not drive the team. This caused B discomfort and 
pecuniary loss. He brought an action against A therefor. 

IV. A, on going to Europe, was asked by B to call upon 
certain parties in London and as B's agent to negotiate 
certain matters with them. A without pay or considera- 
tion, but through friendship for B, undertook the matter 
and on reaching London opened negotiations, which would 
take several interviews to complete. Before the second in- 
terview A concluded that he would leave for Paris and 
thereupon dropped the negotiations which then fell through, 
causing B a loss of fi 0,000. Thereupon B brought an ac- 
tion against A. 

V. A was a physician and surgeon and held himself out 
to the public as such. B was a poor woman and having 
cut her arm sent for A and telling him that she was too 
poor to pay any thing, asked him to take care of hef as a 
charity patient, which he consented to do arid took charge. 
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of the case. He received no pay, but failed to give ordi- 
nary care to the case and was so negligent that the woman's 
arm had to be amputated in consequence of his neglect. 
She sued him ex-contractu. Defense — Denial of contract. 

(7.) Subscription. 

I. Baker signed the following paper, viz. : " We, the un- 
dersigned, hereby severally promise and agree to and with 
the Trustees of the First Presbyterian Church, in consid- 
eration of $1 to each of us in hand paid and the agree- 
ments of each other in this contract contained, to pay on 
or before three years from the date hereof to said Trustees 
the sum set opposite to our respective names. The pur- 
pose of this subscription is to pay off the mortgage debt of 
$4S,ooo." 

The %x recited was not paid. Baker subscribed $5,000. 
He paid $2,000. Before paying the -remainder he died. 
The Trustees of the Church sued his executors for the 
balance. 



II. The pastor of a church which was in debt to the 
amount of $15,000 requested Adams to make a contribu- 
tion to help pay off the debt. Adams promised to con- 
tribute $2,500 in consideration that the pastor would secure 
subscriptions for the balance. The pastor made the effort 
and secured subscriptions for the requisite amount. Adams 
declined to pay and the trustees of the church brought an 
action against Adams on his promise to contribute 
$2,500. 

(8.) Mutual Promises. 

I. Nicholas brought an assumpsit against Raynbred, de- 
claring that, in consideration that Nicholas promised to 
deliver the defendant to his own use a cow, the defendant 
promised to deliver him fifty shillings. Adjudged for the 
plaintiff in both courts, that the plaintiff need not to aver 
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the delivery of the cow, because it is a promise for a prom- 
ise. Note, here the promises must be at one instant, for 
else they will bfe nuda pacta. 

II. Action in the case, wherein the plaintiff declares 
that, in consideration the plaintiff would marry the de- 
fendant, the defendant promised to marry him, and that he 
had offered himself to her, but that she had refused him, 
and had married another. 

III. The plaintiff declared that it was mutually agreed 
between the plaintiff and defendant that they should marry 
at a future day which is passed, and that, in consideration 
of each other's promise, each engaged to the other ; not- 
withstanding which the defendant did not marry the 
plaintiff, but had married another, which she lays to her 
damage of ^i,,aoo. The defendant pleaded that the 
plaintiff, at the time of the promise, was an infant of fifteen 
years of age. Plaintiff demurred to this plea. 

(9.) Consideration Void in Part. 

I. A, a jockey, in consideration of the surrender of a 
certain note held by B, and of $10 promised C to ride his 
horse at the next race.' The $10 was paid, but the note 
could not be surrendered, as B would not give it up. A 
relied upon C to ride the horse, but Cat the last mo- 
ment refused to do so^ A was unable to get another rider, 
and could not run his horse, thereby suffering loss. He 
sued C on his promise, and C defended on ground of no 
consideration, but the Court held that the $10 paid was a 
sufficient consideration. 

II. A was employed by the City of New York to sprinkle 
a certain street from 10 a. m. to 2 p. m. B lived on this 
street and promised to pay A $10 per month to sprinkle 
the street from 10 a. m. to 6 p. M. A sprinkled the street 
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as requested by A for three months, and upon B's refusal 
to pay him brought suit. Defense, that there was a part 
failure of consideration, in that A was under a legal duty 
to sprinkle the streets from lo a. m. to 3 p. m. 

(10.) Executed Consideration. 

I. Brown's servant was arrested in an action for tort. 
Two citizens, A and B, friends of Brown, went on the serv- 
ant's bail bond and as security for the servant's costs. 
Afterwards, and before judgment against the servant, 
Brown promised A that he would make good any loss 
which A should suffer on account of such bond and se- 
curity. Judgment went against the servant, and A had to 
pay $150 thereon. A sued Brown, the master, on his 
promise. 

II. A complaint alleged that in consideration that the 
plaintiff had theretofore given and surrendered twenty 
sheep to the defendant, the defendant promised to pay 
plaintiff $50 at the time of plaintiff's marriage ; that the 
plaintiff had thereafter' married, but defendant had refused 
to pay the $50. Demurrer to complaint. 

III. A was anxious to sell his horse to B, who finally 
purchased him. A afterwards said to B : " In considera- 
tion of your having bought my horse, I guarantee him to 
be sound." The horse turned out to be unsound, and B 
brought suit on the guarantee. 

(^.) -IMPLIED CONTRACTS. 

I. When the New York elevated roads were first opened 
to the public the passengers bought their tickets before en- 
tering the cars, but were not expecled to give them up un- 
til leaving the station at their destination. A bought no 
ticket, but entered a train and rode down town. On leav- 
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ing the train he refused to buy a ticket or pay for his ride. 
The company sued him for breach of contract. Defense 
— denial of any contract. 

II. A was driving his wagon to market. About five miles 
out of the market town he overtook B, a stranger, who was 
walking and bound for the same destination. A said : 
" We are going in the same direction, and it is very hot 
walking ; -won't you get into my wagon ? " B did so. On 
arriving at their destination A demanded $5 for the drive, 
and on B's refusal to pay brought suit. It was conceded 
that $5 was not an unreasonable price for a drive of that 
distance. 

III. Smith's horse ran away. He asked Jones to catch 
him. Jones did so. Smith thereafter promised to pay Jones 
$10 for catching the horse. Jones sued Smith for the $10. 

IV. A was away from home. The window blinds of his 
house blew open, and as the wind was high, the blinds and 
windows would soon have been destroyed. B was a car- 
penter, whose ordinary pay was $4 per day for his work. 
He went to A's house and fastened all the shutters securely, 
spending half a day and thus saved A great loss. B later 
demanded $2 for the job which A refused to pay, and B 
sued him therefor. 

V. B, the same carpenter, saw that C's fence had blown 
down, and knowing that C was away and that the cattle 
would go into the field and destroy the corn, repaired the 
fence, taking another half day. He showed C a bill of $2 
against him for the job. -C looked the bill over and said 
that it was a reasonable charge and promised to pay it. He 
did not pay and C brought an action against him for its 
collection. 

VI. B, the same carpenter, made a tool chest which he 
took to D's home. Not finding D there he left it in the 
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barn. D returned and knowing that B, the carpenter, made 
the chest and expected to be paid for it, took and used it. 
B presented his bill which D refused to pay. B sued him 
for ^5, the reasonable price of the box. 

VII. Certain persons associated to organize a bank. 
At a meeting of the persons thus associated, all not being 
present, one A was appointed to attend at the State legis- 
lature for the purpose of obtaining a charter. A did not 
obtain the charter, but demanded payment from the asso- 
ciates for his services, which was refused. A then brought 
suit against all the associates jointly and severally. Those 
not present at the meeting denied any contract with A. 



Chapter II. — Parties to Contract. 

(^.)— INFANTS. 

I. A, who was twenty years old, hired three saddle 
horses from B for the summer and agreed to pay f i,ooo 
therefor. 

There was no necessity for A to have horses and he 
could not afford it. A used the three horses all summer 
and then refused to pay for them. B brought suit for the 
$i,ooo. 

II. A, at eighteen years of age, was advised by his doctor 
to take horseback exercise. He was rich and could easily 
afford to pay for horses. The reasonable value of a horse 
for the summer was $200. 

Jones kept a fashionable stable and while his horses were 
no better than those of other stables, he charged $400 for a 
horse for the summer.' As A wished to be fashionable he 
'went to Jones' stable, hired a horse for the season and 
agreed to pay $400 for it. He used the horse for the 
summer, but refused to pay at the end of the season. Jones 
brought suit for $400 on the contract. 

III. A owjied a house worth fio,ooo. He promised 
to sell it to B, who was 20 years old, for $6,000, and B prom- 
ised to pay him $6,000 for it. A refused to carry out the 
sale and B, by his guardian ad litem sued A for $4,000 dam- 
ages for breach of contract. A defended on the following 
grounds, viz.: 

I St. That there was no contract, B being a minor. 2nd. 
That there was no consideration, because as B was a minor, 
A could not have held him to the contract. 

IV. A, a minor, married and went to housekeeping. He 
bought meats for his wife and himself at a high priced 
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butcher's. A ordered each day and the butcher, each time, 
stated the price, and A promised to pay. The prices charged 
A were no higher than those charged to other customers, 
but much higher than the market value. A's bill amounted 
to $75, while the meats were reasonably worth $50. A 
refused to pay and the butcher sued him. A defended on 
two grounds: ist. Infancy. 2nd. That half the meats 
were furnished to his wife. 

V. A, the minor in the last case, disgusted with the 
litigation, tired of married life, deserted his wife and went 
home. The wife lived on in the same house and ordered 
provisions at various places, having them charged to her 
husband. The butcher furnished her with the meats, which 
were necessary to her, and charged the husband $25 there- 
for. The meat furnished was reasonably worth $25. The 
husband refused to pay and the butcher sued him. The 
husband defended on the following grounds : 

ist. Because he had never ordered the goods. 2nd. 
Infancy ; (a) that as an infant he could not be held 
for the bill ; {i>) that as an infant the contract of 
marriage did not bind him and his wife and could not" 
obligate him. 

VI. Action for work labor and services. On the trial it 
appeared that the plaintiff, before his majority, had worked 
for the defendant, and that the value of his'Vork was $70. 
The defendant proved that the work was done in part per- 
formance of a covenant, by which he agreed to sell and con- 
vey to the plaintiff a certain house and lot for $600, of which 
$150 was to be paid by work, and that the work for which 
the action was brought was done in pursuance of said 
covenant. 

On coming of age the infant disaffirmed his covenant and 
sued as above. 

VII. A, an infant, appeared to be twenty-five years of 
age. B was about to enter into a coptract with A for the 
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sale of a horse, and by chance asked him, if he was of age. 
A replied that he was twenty-four years old, and going to 
his room produced a Bible in which his birthday was entered 
as twenty-four years before. A had himself prepared this 
entry as to his age. The contract was closed and A took 
the horse under agreement to pay $300 for him six months 
later. Before the six months had elapsed, A killed the horse 
by fast driving. On an action by B for the purchase price, 
A set up his infancy in defense. B replied, setting forth 
the fraudulent statements of A as to his age. 

VIII. A, an infant, hired a horse for a drive. During 
the drive he abused the horse, by beating, and over driving, 
until the horse fell dead. The owner of the horse brought 
an action in tort against the infant for the value of the 
horse. 

IX. A, an infant in New York city, hired a horse to drive 
to Central Park. He drove the horse to Yonkers instead, 
causing the death of the horse by over driving. The owner 
of the horse brought an action in tort against A. 

X. Brown, being insolvent, made a general assignment 
for the benefit of his creditors and preferred his three chil- 
dren for amounts justly due to them on account of monies 
received from their mother. In 1844, the mother of the 
children made an ante-nuptial agreement whereby she con- 
veyed all her real estate to a Trustee to receive the rents 
and apply the same to her own use during life. It was also 
provided that she might dispose of her property by will. 

During her married life she and her husband oc- 
cupied and enjoyed the property and its income, and she 
annually executed to the Trustee receipts in full. She 
made a will leaving the property to her children. The 
husband, as executor, took all the rents. All the above 
took place in New York State. 

The question now arises between several banks as cred- 
itors, and the children as to the amounts preferred. 
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.The banks contend that, as the mother of the children 
was an infant when the ante-nuptial agreement was made, 
it will not stand. 

XI. One George Chapin, an infant, being indebted to 
the defendants, gave them a chattel mortgage upon a 
horse. On the same day he sold the horse to Mary Gray, 
and delivered it to her. He refused to deliver the horse 
on the mortgage to the defendants. When the mortgage 
was due the defendants took the horse from plaintiff's' 
possession, and she brought this action therefor. In 
August thereafter, directly after Chapin came of age, he 
ratified the bill of sale to Mary Gray by endorsement 
thereon. 

XII. A, an infant, purchased a yacht under contract to 
pay for the same in one year thereafter. Eight months 
later he came of age, and thereafter, and prior to the 
expiration of the year, he sold the yacht to a third person. 
At the end of the year the vendor of the yacht sued A for 
the purchase price. A set up the defense of infancy at 
the time the contract was made. 

(5.)— LUNATICS AND DRUNKARDS. 

I. X, as heir of John Hall, brought ejectment against 
B for certain real estate in New York. B put in evidence 
his title under a deed executed by C, under a power of 
attorney given to C by said John Hall, and unrevoked at 
the time of the execution of the deed. 

X, under exception by B, proved John Hall to have 
been insane when he gave the power. This being uncon- 
tradicted, a verdict was directed for X. B now appeals on 
his exceptions. 

II. A was insane. B, in good faith, and in ignorance 
of A's insanity, entered into a contract with him to sell 
him a race horse for f i,ood. B delivered the horse to A 
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who took it, and by hiis negligence caused its death. A 
was soon thereafter declared insane and a committee of his 
property appointed. B sued this committee on the con- 
tract, claiming $i,ooo damages for breach thereof. Defense 
— Insanity of A at time of making contract. 

III. A, being on a certain occasion so drunk that he 
did not know what he was doing, entered into a contract 
of service with B, whereby B agreed to employ A for one 
month, at $30, and A agreed to serve. When A became 
sober he learned of this contract through friends, and ten- 
dered his services to B, which were declined. A sued B 
for breach, of contract. Defense — That as A was too drunk 
to know what he was doing, there was no contract, it being 
void ab initio. 

IV. B was drunk, and while in that state one Miss X 
married him. The next day B was astonished to learn 
that he had been married, and brought an action to have 
the contract of marriage set aside and declared void, on 
the ground of his being drunk and not conscious of what 
he was doing. 

(C.)— MARRIED WOMEN. 

I. C, a married woman, entered into an agreement with 
D, who did not know she was married, for the purchase of 
a piano. The piano was delivered, but not paid for. C's 
husband died, and D brought his action against C on the 
contract for the purchase price. Defense — Coverture at the 
time of the agreement. 

II. D and F, his wife, conveyed certain premises to 
H by deed, containing full covenants and warranty. H 
conveyed to K, who thereafter brought an action of 
ejectment against F, the wife. At the trial F offered to 
prove, in defense, title in other parties prior to that of the 
grantor H. This evidence was objected to, on the ground 
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that F was estopped by her deed, and the covenants therein. 
Objection overruled, judgment for defendant, and appeal 
by plaintiff. 

III. D, a married woman, made her promissory note to 
the order of T, and going to him asked him to discount it. 
T at first refused, on the ground that she was married. On 
her assurance that she was unmarried, T discounted the 
note, which was not paid at maturity. T brought suit on 
the note, and the defense of coverture was set up. T re- 
plied setting up D's statement and claimed an estoppel. 

IV. M, being about to marry, her father placed funds in 
the hands of Trustees to invest, and hold the same for her 
sole and separate use, and pay the income monthly to M 
while she lived, without power of anticipation. After M's 
marriage, her husband became financially involved, and ■ 
asked B to discount his notes. Upon B's refusal, M went 
to him and promised to pay over to him her income as it 
accrued, until he was repaid, in case her husband did not 
meet his notes. An agreement was then prepared and 
signed by M, promising to pay over the said income to B 
until he should be repaid therefrom in case her husband 
did not pay the notes.and directing her Trustees to pay the 
income to B, and thereupon B discounted the notes. 

The notes were not paid at maturity, and as M's trustees 
under her direction refused to pay over the income to B, he 
brought his bill in equity against her Trustees praying 
for a decree directing payment to him. 

V. H was married in New York city in 187 1, and had a 
large separate estate. In 1872, she wished to help a poor 
friend, who was buying a piano, and to induce the manu- 
facturer to let her friend have the piano on credit, signed 
an agreement to pay for the piano if her friend did not. 
The piano was not paid for and the manufacturer brought 
this action against H. She plead coverture as her defense. 
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VI. B, a married woman, residing in New York city, 
made her promissory note in form following, viz : 

$500. New York, May i, 1876. 

Three months after date I promise to pay to the order of 
D five hundred dollars — Value received. 

B. 

She procured this note to be discounted, and the same 
was not paid at maturity. She had a large separate estate 
Being sued on the note by D, she set up her coverture. 



Chapter III.— Illegal Contracts. 



" Ex turpi causa, non oritur actio." 

I. A hires B to act as decoy to his gambling den, and 
promises to pay him $ioo per month. B performs his duties 
as such decoy. At the end of the month A refuses to pay 
the $roo. 

Has B a cause of action for non-payment ? 

II. C engaged in counterfeiting, employs B to do domes- 
tic work at his home during the day, and to help him in his 
counterfeiting work evenings. He promises to pay B $20 
per month for the day work and $10 extra per month for 
the evening work. B does all the required work day and 
evening but at the end of the month C refuses to pay him. 

B brings an action for %^ His complaint sets forth 
above facts, alleging breach of contract for non-payment of 
$20, .and- further breach for non-payment of $1,0. . 

Should..he recover ? 



III. A engaged Mrs. B as his housekeeper, and agreed 
to pay her $50 to keep his house, and give him illicit con- 
nection. Mrs. B brought an action against A on this contract 
and A defended on the ground that the consideration was 
illegal. 

Should this defense be sustained. 

IV. A agreed to supply B with a new brougham on hire, 
till the purchase money should be paid on installments in a 
period which was not to exceed twelve months ; B to have 
the option of purchase as aforesaid and to pay $250 down ; 
and in case the brougham should be returned before a second 
installment was paid, a forfeiture of $75 was to be paid, and 
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also any damage except fair wear. B returned the brougham 
before a second installment was paid, in a damage^ condi- 
tion. 

A brought an action against B for the $75 and the damage 
to the brougham which he set at $150. 

B put in an answer alleging that at the time of making the 
supposed contract she, B, was a prostitute, and that the same 
was made for the supply of a brougham to be used by her 
as such prostitute, and to assist her in carrying on her im- 
moral vocation, as part of her display, to attract men, and 
that all these facts were well known to A at the time of 
entering into the supposed contract. 

A demurred, and the case comes up on argument of the 
demurrer. 

V. By the terms of a United States Statute Railway 
Companies were forbidden to give a rebate to any shipper 
from the advertised rates of their roads. The N. Railway 
Company, a Corporation organized in the United States, 
agreed with C to carry his goods to Quebec at the regular 
rates. By a separate contract the Railroad Company agreed 
that upon the arrival of C's goods in Quebec over its lines, 
it would pay to C in Quebec a sum equal to what a certain 
rebate would have been. A large amount of C's goods 
arrived in Quebec over the Company's lines, but the Com- 
pany refused to pay the agreed sum. C brought suit in 
Chicago for the amount promised, and the Company pleaded 
that the contract was illegal, being an evasion of the U. S. 
Statute. 

VI. Mutual agreements by which A promised B never 
to marry, and B promised to pay him $1000. On suit 
against B for $1000, he defended on the ground that the 
contract was void as against public policy. 

VII. A was engaged in the grocery business, and sold 
out his store, good will and fixtures to B, and as part of the 
transaction promised not to carry on the grocery business 
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iagain during his life. A, moved to another city and opened 
a grocery store. B brought an action against him for breach 
of his contract, and prayed for an injunction restraining A 
from going into the grocery business. 

VIII. D was a druggist and sold out his business to K, 
promising as part consideration for the sale not to open a 
drug shop within half a mile of where his old store was 
located. As soon as the sale was completed he opened a 
new store directly opposite to his old one. K brought an 
action to enjoin him from continuing his business within 
the half-mile limit. 

IX. R was engaged in the manufacture of friction 
matches in the state of New York, and sale of the same 
throughout the United States. He sold his manufacturing 
stock, trade, trade marks and good will to the S Com- 
pany, a corporation. The bill of sale executed by R to the 
S Company contained the following covenant, "That he shall 
and will not, at any time or times within ninety-nine years, 
directly or indirectly engage in the manufacture or sale of 
friction matches (excepting in the capacity of agent or em- 
ployee of said S Company), within any of the several States 
of the United States of America, or in the territories thereof 
or within the District of Columbia, excepting and reserving 
however the right to manufacture and sell friction matches 
in the State of Nevada and in the Territory of Montana." 
• The S Company at and prior to the time when the above 
covenant was made, was engaged in the manufacture and 
sale of friction matches throughout the United States. 

Three years after executing the above bill of sale R again 
went into the business of manufacturing and selling friction 
matches throughout the United States. 

This action is brought by the S Company to restrain R 
from such manufacture and sale. 



Chapter IV.— Discharge of Contract. 

{A.)— BY AGREEMENT. 

I. Action by A against B for breach of promise to marry. 
The complaint set forth the facts alleging mutual promises 
tomarry(-|^ 

<C1B's answer admitted the facts alleged in the complaint 
but set up as a defense, that after the making of the said 
promises of marriage and before any breach thereof A 
wholly absolved, exonerated and discharged B from his 
promise and the performance of the same.'^ 
t To this answer A demurred on the ground that it did^ 
not state a good defense, in that a contract _ founded on 
j mutual- promises can only be rescinded^ before breach by 
vjnutual e&nsent, and that a mere discharge bj,' one party with- 
out theract of the other is incomplete. 

II. A and B entered into a contract. Before the time 
for performance A agreed to give B a release therefor, for 
which B paid a certain sum and gave his note for the bal- 
ance. On being asked for the release, A refused to give it, 
and offered to refund the money, which B agreed to receive. 
B refused to perform his part of the contract and on suit by 
A set up in defense the agreement to give a release, alleging 
the above facts. "--A.-4eHitnied lo'this answer. 

III. A was a carpenter and B a plumber. They mutu- 
ally agreed to do work upon each other's houses, A to do 
specified carpentering work for B and B to do specified plumb- 
ing work for A. The carpentering work was completed by A, 
but B begged to be relieved from doing the plumber's work 
for A on the ground of extreme poverty. A told him he 
would waive performance of the plumbing work. Soon 
after this A changed his mind and requested B to perform, 
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which he refused to do. A brought an action claiming 
a breach of the contract by B. B set up in defense A's 
waiver. A demurred to this answer. 

IV. H entered the empLoyment of M under an agree- 
ment to serve him for one year as private secretary at a 
salary of fi,20o, payable quarterly at the end of each 
quarter. At the termination of three months in the second 
quarter the contract was rescinded by mutual agreement, 
nothing being said about the unpaid salary for the three 
months of service. Afterwards M refused to pay the three 
months salary and H brought suit against him therefor. M 
set up the rescission in his answer. 

V. A, by contract in writing, duly subscribed, agreed to 
reimburse B for any sum of money which C should borrow 
from him and not repay within six months. Thereafter in 
conversation they mutually agreed upon a modification of 
the above contract, to the effect that A should only be 
responsible for one-half of any amounts which C should bor- 
row, but this responsibility should arise if such amounts 
were not repaid by C within three months after they should 
be borrowed. C borrowed large sums from B and failed to 
repay them. Three months after the indebtedness arose A 
paid one-half the amount, sending his check without com- 
ment. B acknowledged its receipt, but said nothing further. 
At the end of six months B demanded the remaining half 
of C's indebtedness from A and upon his refusal to pay 
brought suit therefor. 

A alleged the above modification in defense and B re- 
plied setting up the Statute of Frauds. 

VI. The X company entered into a contract with A, B 
& C, by the terms of which, the X company agreed to sup- 
ply to a hotel company which A, B & C were about to in- 
corporate and organize, certain boilers for which the X 
company was to be paid $i,8oo. The hotel company was 
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incorporated and the boilers supplied to it. The X com- 
pany made out its bill against the hotel company in its cor- 
porate name, and had numerous interviews with its manager 
in reference to payment, demanding that the hotel company 
should pay the bill. The hotel company failed and was 
put into the hands of a receiver. The X company then 
presented its claim to the receiver. Failing to get payment 
the X company began suit agains A, B & C on the con- 
tract. A, B & C answered, setting up all the above facts, 
and claiming that they were thereby relieved from the con- 
tract. Demurrer to answer. 



(5.)— BY ALTERATION. 

I. A made and delivered his promissory note for f t,ooo, 
payable to the order of B six months after date. Dated 
March 5th, 1879. B changed the date to February 20th, 

1879- 

B did not attempt to collect the note until six months 
after March sth, the original date. On October 1st B be- 
gan an action on the note against A, and A defended on 
the ground that the note had been altered in date. 

II. A and B entered into a charter party by the terms 
of which B's ship, " Clara Bell," was chartered by A. The 
charter party referred to the ship throughout as " The 
Clara." The charter party was executed in duplicate, and 
B changed his copy throughout after execution by the addi- 
tion of the word " Bell," whenever the name of the ship 
appeared, and added the word " said " before the name in 
each instance after the first. 

A failed to carry out the terms of the charter party and 
he was sued by B. At the trial B produced his copy of the 
charter party, and upon its appearing that it had been 
altered as above described .the judge directed a verdict for 
the defendant. The case comes up on appeal from the 
judgment entered thereon. 
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(C.)— IMPOSSIBILITY OF PERFORMANCE. 

I. A promises to climb up the outside of Trinity steeple 
and stand on the top, and B promises to pay him $500 for 
doing so. Each promise is in consideration of the other. 

B hires windows and lets them to people desiring to see 
the climbing. A fails to climb and causes B a loss of $5,000. 
B sues A. The defense by B is that it was physically im- 
possible for him to climb the steeple. 

II. Agreement upon mutual promises, whereby A prom- 
ises to stand on top of the Astor House, and jump to the 
top of St. Paul's steeple and B promises to pay $500 there- 
for. A fails to jump and B brings suit for breach of con- 
tract. Defense : First — That proprietor of Astor House 
would not permit A to go on roof, thus making it impossi- 
ble for him to jump. Second — That it was not physically 
possible to make the jump. 

III. B entered into a contract with H whereby he 
covenanted to transport from New York to Independ- 
ence, in Missouri, and safely deliver within twenty-six 
days from the first day of April then next any and all goods 
which H might send by B's transportation line on or before 
said April ist, at certain named prices^ 

(_H delivered valuable goods to~ff under the above cove- 
nant before April 1st. B expected to transport these goods 
by way of a canal in Pennsylvania. In consequence of an 
unusual freshet this canal was not navigable, and the goods 
were detained at Columbia, Pa., a period of eighteen days, 
and were not delivered to H until about four weeks after 
the contract had expired. H brought this action against B 
to recover damages for breach of the above covenant and 
B set up in his answer the fact of the freshet, and plead 
imposstbiiity-of -performance. 

IV. Mutual promises whereby A agreed to load B's ship 
with guano at a certain island in the Pacific Ocean. B 
sent his ship to the island, but A did not furnish the cargo. 



6i 

On action brought by A the defense interposed by B was 
that there was not sufficient guano on the island to make a 
cargo. Demurrer to answer. 

V. A agreed in consideration of 2s. 6d. to him in hand 
paid by B, and of ^4 17s. 6d to be paid upon A's perform- 
ing the agreement, to deliver to B two grains of rye corn 
on Monday, the 29th of March next, four grains on Monday 
next after the Monday last mentioned, eight grains the 
Monday following, and so on doubling every week for one 
year. 

Defense that the contract was in its nature impossible of 
performance, because there was not sufiScient rye in the 
world to equal the amount agreed to be delivered. 

VI. C agreed, by written contract, to supply the materials, 
build and furnish for D a school house, according to cer- 
tain plans and specifications, for the sum of $678, and to 
complete the same by October ist then next. 

On October ist the building was substantially finished, 
but not entirely completed according to the specifications, 
there remaining a small amount of painting to be done and 
the hanging of the window blinds. On October 5th, the 
school house had not been formally accepted nor the key 
delivered. On that night the school house burned down.' 
D sued C, setting forth the above facts, to recover back the 
amounts paid to C as the building progressed and claiming 
damages for the non-completion of the building. D 
defended on the ■ gfound that the burning of the building 
rendered performance impossible. 

(i?.)— BY BREACH. 

I. A was possessed of seventeen tods of wool. In con- 
sideration of $30 to be paid by B on a certain day, A prom- 
ised to deliver to B fifteen of the said seventeen tods, to be 
chosen by B. After said day, B sued A for non-delivery, 
alleging that he was ready at the appointed day to pay the 
I30. 
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A demurred to the complaint; because it did not allege 
that B had chosen fifteen tods out of the seventeen. Should 
the demurrer be sustained ? 

II. By agreement A was to work for B eight months 
from April ist, for which B was to pay him ^104, or $13 per 
month. A worked for B until June 23rd, following, when 
he refused to work any more, and left. B refused to pay 
for the time A worked, and A sued him therefor, demand- 
ing payment at the rate of $13 per month. 

III. By a building contract A agreed to erect a house for 
B according to the plans of a certain architect, and B agreed 
to pay $5,000 therefor, part payments to be made in fixed 
amounts at stated periods of the work, and final payment 
to be made thirty days after the completion of the building 
upon production of the architect's certificate that work was 
done to his satisfaction. 

Forty days after the completion of the building, A 
brought suit for the final amount, it not having been paid. 

Demurrer on ground that complaint did not allege pro- 
duction of architect's certificate. Complaint amended by 
adding allegation that architect unjustly refused to give 
certificate. Demurrer to amended complaint. Should either 
demurrer be sustained ? 

IV. By contract in writing, dated Nov. ist, A agreed to 
sell to B certain real estate, B agreed to pay $5,000 there- 
for, and A agreed to deliver a proper de'&d conveying the 
property on the 15th of the following December. On 
December ist A demanded payment of the purchase money, 
and upon B's refusal to pay, brought suit therefor. What are 
their rights ? 

V. By policy of insurance B was insured against loss on 
the premises therein described, loss not to exceed $10,000, 
subject to the conditions contained in the policy. One of 
these conditions was that within sixty days after loss,, the 
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insured should procure for the company a certificate by the 
minister, church wardens and some reputable householders 
of the parish, stating that they knew the insured, and 
believed the loss had been honestly incurred. 

The premises were destroyed by fire during ^he continua^ 
tion of the policy. B procured a certificate, in form as 
required, signed by four reputable householders. 

The Company refused to pay andB brought suit, alleging 
the above facts, and that the ministers and church wardens, 
without cause, refused to sign. 

Demurrer by company — should it be sustained ? 

VI. A leased certain premises to B for a term of years. 
By the terms of the lease B covenanted to keep the prem- 
ises during the term and surrender them at the end thereof, 
in good and tenantable order and repair, the said A finding, 
allowing and assigning timber sufficient for such reparation 
during the said term, to be cut and carried away by said B. 

B entered and possessed the premises during the term, 
but for several years prior to the end of said term allowed 
them to become in bad and untenantable order and out of 
■ repair and so surrendered them at the end of the terra. 

A brought an action against B for breach of his covenant 
to repair, declaring upon the lease and alleging the above 
facts, and laid his damages at ;^ioo. B plead thereto that 
during the said term A did not find, allow, or assign timber 
sufficient for upholding, repairing, maintaining or keeping 
the said premises in good and sufficient repair. 

To this plea A demurred generally and B joined in the 
demurrer. 

And upon this it came in judgment before the Court. 

Counsel for A insisted : 

1. That the finding of timber by A was not a condition 
precedent, but a mutual or reciprocal covenant, and conse- 
quently that the breach of it cannot be pleaded to an action 
brought on the covenant of the lessee. 

2. That if.it could be insisted on by way of plea, yet that 
a request ought to have been pleaded. 
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VII. W brought suit against J on the following facts : viz 
Prior to this action J brought an action against W which 
was compromised upon an agreement for the payment of 
the costs by J to W and " in consideration that the said W 
at the special instance and request of the said J would exe- 
cute to the said J a general release, he, the said J, undertook 
and promised the said W to pay him the costs that he, the 
said W had been at in defending the said suit as soon as a 
bill of such costs could be prepared and produced to him, 
the said J." 

The declaration set forth the above facts and averred that 
W's costs in the said suit had been $104 ; and that a bill of 
such costs was prepared and produced to J, but that J 
refused to pay them to plaintiff's damage, etc. 

Demurrer to declaration on the ground that plaintiff 
ought to have averred " that he had given or tendered to 
the defendant a general release executed. 

The question was whether this was a condition precedent 
or not. 

VIII. Assumpsit upon the following agreement signed by 
the plaintiff and defendant. 

" S, owner of the ship Fanny, agrees to dispatch said ves- 
sel immediately in ballast direct to Jamaica, and, on her 
arrival there, receive a cargo of produce. In return H 
agrees to provide a cargo at Jamaica in time for July con- 
voy, provided she arrives out and ready by the 25th of 
June." 

The plaintiff did immediately dispatch the vessel to 
Jamaica, but she did not arrive there until July 3rd, when 
the defendant failed to furnish any cargo, and the question 
was whether the defendant was liable for such failure. 

IX. Assumpsit to recover damages for breach of the fol- 
lowing contract of charter party: "London, 24th December, 
1844 — Charter party. It is this day mutually agreed 
between O & Co. original charterers of the good ship Dove, 
of the measurement of 149. tons or thereabouts, now at sea, 
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having sailed three weeks ago, and B & Co., merchants, that 
the said ship being tight, staunch and strong, and every way 
fitted for the voyage, shall with all convenient speed sail 
and proceed to Marseilles, and there load from the factors- 
of said charterers a full cargo of linseed or other goods, 
which the said merchants bind themselves to ship; and, 
being so loaded, shall therewith proceed to one safe port in 
the United Kingdom." There were further terms as to 
freight, exception as to acts of God, Queen's enemies, days 
of demurrage, etc. , 

The vessel had only sailed two weeks prior to the making 
of the contract. Upon her arrival at Marseilles, the char- 
terers failed to furnish a cargo within the days of demurrage, 
or at any time. The action was brought for this failure and 
the charterers defended upon the ground that the vessel had 
only sailed two weeks prior to the time of making the char- 
ter-party and that time was of the essence of the contract. 
Verdict was directed for the plaintiff and the defendant 
appealed. 

X. A requested B to move his safe from the Astor build- 
ing to room 8 in the Mills building, and promised to pay 
$io for the job when the safe was landed in the room. B, 
in consideration of A's promise, agreed to remove the safe 
as requested. B moved the safe, but when he had reached 
the door of room 8, A came out of the room, locked the 
door and ordered B not to enter. B then left, and A directed 
other men to take the safe into the room. 

B sued A for the fio, alleging above facts, andAde- 
murred on the ground that the contract was shown in the 
complaint to call for the delivery of the safe in room 8, as a 
condition precedent to recovery, and that it had not been 
delivered there. Should demurrer be sustained ? 

XI. T entered into a contract with S whereby T agreed 
to sell and S to purchase fifty slaughtered hogs at a price 
named, to be delivered at once, and one hundred live hogs 
at a different price, the live hogs to be delivered on their 
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arrival. This agreement to sell live and slaughtered hogs 
was one and the same contract. 

T delivered the slaughtered hogs, but the live hogs, on 
their arrival, were not delivered to S. 

T brought an action for the agreed price and S defended 
on the ground that the contract was entire, and that per- 
formance of the contract by T in all its parts was a condi- 
tion precedent to his recovery. 

XII. To an action upon a bill of exchange for _;^2oo, 
brought by the plaintiff as drawer, against the defendant as 
acceptor, the latter set up at the trial by way of de- 
fense, that there was no consideration for the drawing 
of the bill because the money for which it was drawn was 
agreed to be paid in. consideration of plaintiff's executing 
a lease of certain premises to the defendant, which he had 
not yet done, and avowed at the trial that he never meant to 
do. The terms of the agreement in this respect between the 
parties were to this effect : Memorandum of an agreement 
made 20th July, i8io. A agrees to let, and B to take (the 
messuage in question) to hold from the 29th of December 
next for the term of twenty-one years, under the yearly rent ' 
of ;i^i2o. "And the said A for and in consideration of 
;^5oo, to be paid by B by three bills to be drawn by A, and 
to be accepted by B, bearing date this day, to be payable 
thus, one bill for j£2qo, payable eight months after date, 
etc., doth hereby agree to execute a lease of the said mes- 
suage for the said term, etc." And B agrees to take the said 
lease at the said yearly rental, etc. The defendant was im- 
mediately let into possession of the premises, and accepted 
the bill in question, with the other two, for the considera- 
tion money; after which the plaintiff refused to execute the 
lease. The trial judge held this to be no answer to the 
action on the bill, but that the defendant had another 
remedy, and the plaintiff recovered a verdict. 

XIII. By the terms of a charter party between A, as 
owner' of the ship "Concord," and B, as freighter, the ship 
was to proceed to Naples and there deliver her outward 
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cargo to B, and " that, having so done, the ship should re- 
ceive on board such a return cargo as the freighter should 
provide at Naples, and should proceed to London, the 
perils and dangers of seas, rivers and navigation and cap- 
ture, restraint and detention of or by enemies, princes, 
rulers and others, and all other inevitable accidents ex- 
cepted." B covenanted to provide an outward cargo from 
London and to receive the same at Naples, and then to pro- 
vide a full return cargo of wine, and that ;^i,7So, part of 
the said freight, should be paid on the delivery of the ship's 
outward cargo and the remainder on arrival at London. 
The ship with her outward cargo proceeded on her voyage 
and arrived at Naples, and A gave notice of her arrival 
and readiness to unload, and was ready and willing, as far 
as in him lay, to make a right and true delivery to B at 
Naples of the said outward cargo; upon arrival at Naples 
the cargo was seized, without fault of A, by the govern- 
ment at Naples and converted to their own use. After such 
seizure A was ready and willing to receive the return cargo, 
and so notified B, but B failed to furnish such return cargo. 
And the ship was, for want of such cargo, compelled to remain 
at Naples, because by the regulations of the government 
there, she was not allowed to depart from that port 
without a sufficient cargo of such goods as by the 
charter party was agreed to be furnished, whereby the ship, 
was detained over and above the agreed time for loading,. 
430 days, during which time A was deprived of the use of 
the ship and incurred heavy charges. B did not pay the 
;^i,75o in part payment of the freight. On the above facts 
A brought his action against B, declaring on a breach of 
covenant in that B did not furnish a return cargo and did 
not pay the ;^i,7So part payment of freight. In defense, 
B pleaded that the outward cargo had not been delivered by 
A, but had been seized by the government and had never 
come into B's possession or control. Demurrer to this plea. 

XIV. B agreed to supply A with straw till June 24th, 
1830, to be delivered on A's premises, at the rate of three 
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loads in a fortnight. A agreed to pay $7 per load for each 
load so delivered until June 24, 1830. 

The straw was regularly sent from the date of the agree- 
ment to the end of April. At that time A being in arrear 
for several loads of straw B dertianded that amount, and A 
thereupon tendered to B f 60, being the price of all the straw 
delivered except the last load, saying that he should always 
keep one load in hand. The defendant objected to this, 
but was obliged to take the sum offered; and he then told 
A he would send no more straw unless it was paid for on 
delivery ; and accordingly no more was sent. A sued B for 
non-delivery of the straw — ^what are their rights on the 
above facts ? 

XV. A entered into a contract with B on November 28th, 
187 1, in the following terms: " Bought of A 250 tons of pig 
iron, at 56s per ton alongside our wharf, Millwall. Half to 
be delivered in two weeks, remainder in four weeks. Pay- 
ment, n.et cash fourteen days after delivery of each parcel." 
There was no delivery in the terms of the contract of either 
parcel of the iron. There was an extension by mutual consent 
of the time for the delivery of the iron from December, 1 87 1 , 
to May, 1872. The last delivery of the first parcel took 
place. May 12, 1872. A few days after the full delivery of the 
first parcel A demanded payment for the 125 tons already 
delivered, which B refused, claiming to set off damages 
for A's breach of contract. Subsequently B demanded 
delivery of the remaining 125 tons, and upon A's refusal to 
comply with that demand brought an action for breach of 
•contract. 

XVI. By mutual agreement A contracted with B to enter 
the service of B as a courier on June i, 1852, and to serve 
in that capacity for three months, from the first of June, at 
a specified monthly salary. 

On May ist B notified A that he should not require his 
services as a courier, and refused to employ him. On June 
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22d, A brought an action against B for breach of the above 
contract. B demurred on the ground that the action was 
prematurely brought. 

XVH. Miss E, an actress, entered into a contract with B, a 
theatrical manager, whereby it was agreed that B should em- 
ploy Miss E for loo performances, to be given at his theatre 
between November ist, 1884, and April ist, 1885, and to 
pay her fioo for such performances. The characters to be 
taken by Miss E were to be selected by B. Miss E agreed 
to be ready for rehearsals by October ist, and prior to that 
date to have made and completed by a Parisian dressmaker 
costumes adapted to the characters to be taken by Miss E, 
not to cost less than $2,500 and to be paid for by her. 

B did not designate the characters to be taken by Miss E 
and in June, 1884, B retired from the theatrical business. 
He notified Miss E that he should not conduct the theat- 
rical business any longer and therefore should not require 
her services. 

Miss E did not order her costumes, but began an action 
against B, in July, 1884, for breach of the above contract. 
B demurred, and on the argument of the demurrer con- 
tended: First — That the action was prematurely brought. 
Second — That the complaint did not allege readiness 
and willingness to perform on plaintiff's part. Third — ^^That 
the complaint did not allege that plaintiff had procured the 
necessary costumes. 

XVIII. Action for breach of promise of marriage. The 
promise, as proved, was to marry the plaintiff on the death 
of the defendant's father. The father still living, the de- 
fendant announced his intention of not fulfilling his prom- 
ise on his father's death, and broke off his engagement, 
whereupon the plaintiff, without waiting for his father's 
death, at once brought the present action. The plaintiff 
having obtained a verdict, a rule nisi was applied for in ar- 
rest of judgment, on the ground that a breach of the contract 
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would only arise on the father's death, till which event, 
no claim for performance could be made, and, consequently, 
till its occurrence, no action for breach of the contract could 
be maintained. Should the rule be made absolute ? 

XIX. Assumpsit on a written promise to pay the plaintiff 
$5,198.87, with the following condition annexed, viz.: On 
the condition that if a greater quantity of sperm oil should 
arrive in whaling vessels at Nantucket and New Bedford, on 
or between the first day of April and the first day of Octo- 
ber of the present year, both inclusive, than arrived at said 
places in whaling vessels on or within the same term of time 
the last year, then this obligation to be void. Dated April 
14, 1819. 

The consideration of the promise was a quantity of oil 
sold by the plaintiff to the defendants. On the same day 
another note, unconditional, had been given by the defend- 
ants for the value of the oil, estimated at sixty cents- per 
gallon; and the note in suit was given to secure the residue 
of the price, estimated at eighty-five cents, to depend on 
the contingency mentioned in the said condition. 

At the trial before the Chief Justice, the case depended 
upon the question whether a certain vessel, called the "Lady 
Adams," with a cargo of oil, arrived at Nantucket on the 
first day of October, 1819, about which fact the evidence 
was contradictory. The Judge ruled that the burden of 
proving the arrival within the time was on the defendants. 

The opinion of the Chief Justice was objected to by the 
defendants, and the question was saved. If it was wrong on 
either point, a new trial was to be had ; otherwise judg- 
ment was to be rendered on the verdict, which was for the 
plaintiff. 

XX. The H insurance Company issued its policy to B on 
his own life in favor of his estate. One clause in the policy 
was to the effect that the policy should become void and of 
no effect in case each annual premium should not be paid 
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on the day it fell due. On B's death his executor brought 
an action against the insurance company on the policy. 

The company demurred on the ground that payment of 
each premium as it fell due was a condition precedent to 
recovery upon the policy, and should have heen alleged in 
the complaint. The question was whether the clause in 
reference to payment of the premiums created a condition 
precedent or subsequent. 

XXI. On January 20th, 1880, C, who was a dealer in iron 
in New York contracted to sell iron to J, who was also a 
dealer of iron in New York; through a bought and sold 
note, of which the following is a copy : 

New York, January 20, 1880. 
Bought of C, about 500 tons No. i " Eglington " Scotch 
pig iron, for shipment in March, 1880, from Great Britain to 
New York by sail or steam vessels, at seller's option, deliv- 
erable "ex vessels," on arrival at this port, at $31.75 per ton 
(of 2,240 lbs), payable on delivery of U. S. weigher's 
returns which, are to decide quantities to be paid for. J. 

C did not ship the iron, but in the latter part of April 
entered into negotiations with one W for the purchase from 
them of 500 tons of the kind and quality specified which 
W had shipped on the bark Jennie, from Glasgow, March 
26th, and secured the option to purchase the same. It 
arrived at the port of New York on May 7th. C then pur- 
chased this iron at $20.50 per ton, and notified J that he 
was ready to deliver. J refused to accept the iron, and C 
then tendered to him U. S. weigher's returns, and upon his 
refusal to accept the same or receive or pay for the iron, C 
sold the iron, and brought his action for breach of con- 
tract, naming his damages at the difference between the 
market value on the day of tender and the contract price. 
J defended on the ground that the iron tendered was not 
iron shipped by C as per contract. 

On the trial the above facts were proved, and judgment 
directed for the defendant. 
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XXII. P in California entered into a contract with N, in 
New York, for the purchase of scrap iron. 

The following memorandum was signed by W and de- 
livered to P. 

P, San Francisco, Cal. 

New York, May 31, 1884. 

Dear Sir : I have this day sold to you about r,ooo tons of 
2,240 lbs. No. I wrought scrap iron, American specification 
as per description on back of this contract, for December 
shipment by sailing vessel or vessels from Europe at $24 
per ton of 2,240 lbs., delivered alongside railroad wharf, 
Oakland, custom house weight, duty paid, cash on delivery, 
against invoice and custom house weight, certificate decid- 
ing quantity. Yours truly, 

N. 

(Description of iron was given on back of contract.) 

N did not ship any iron, and in the latter part of January, 
1885, P began an action against N for breach of the above 
contract, alleging in his complaint that no iron had been 
shipped, that there was but a small supply of scrap iron on 
the California coast, and that it would be necessary for P to 
at once contract for a supply in order to make sure of 
obtaining it in time to supply his works. 

N demurred to this complaint on the ground that it did 
not state a cause of action in that it did not aver that the 
time for delivery (/. e. a reasonable time for sailing vesst- Is 
departing from Europe, December 31, to arrive at Oak- 
land, Cal., in ordinary course) had passed, and that it 
did not aver readiness and willingness on Plaintiff's part to 
perform. 

XXIII. By agreeme/it A was to work for B for one year 
from January ist, for which B was to pay him $1,200. A 
worked for B eight months and was then taken very sick and 
unable to work longer. A refused to pay any thing for the 
seven months' work, and upon suit brought, therefor, de- 
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fended on the ground that the service was entire for one 
year. A also counterclaims against B, claiming $i,ooo 
damages for non-performance of the contract by B. 

XXIV. Assumpsit. The declaration stated that the de- 
fendant promised the plaintiff to marry her ; that the plaint- 
iff remained and still is sole and unmarried, and was dur- 
ing all the time aforesaid, ready to marry the defendant ; 
whereof the defendant always had notice ; yet the defend- 
ant disregarded his said promise, and afterwards, to wit, 
on, &c., wrongfully and injuriously married a certain other 
woman. 

Plea : That the defendant was not, at any time before the 
commencement of the suit, requested by the plaintiff to 
marry her. Verification. Special demurrer, on the ground 
that the plea traversed matter not alleged in or implied by 
the declaration, and raised an immaterial issue. Joinder in 
demurrer. 

XXV. A agreed to deliver to B on or before a given 
date, a certain quantity of yellow pine timber to be ob- 
tained from Fernandina, Fla., or other suitable port. In an 
action by B for failure to deliver the timber, A pleaded that 
being unable to obtain the timber from Fernandina, Fla., by 
reason of the prevalence of yellow fever there, he entered 
into negotiation with one C, of Savannah, Ga., and would 
have succeeded in purchasing and delivering it but for the 
interference of the plaintiff ; that the plaintiff, hearing 
that the defendant was negotiating with C, for the purpose 
of preventing the defendant from purchasing, opened nego- 
tiations with C and induced him to refuse to sell timber to 
defendant, whereby the defendant was unable to deliver the 
timber. Demurrer. 

XXVI. A and B entered into a written executory contract 
of sale whereby A agreed to deliver to B thirty days after 
the date of the agreement, loo shares of common stock of 
the P. Railway Company, and B agreed to pay the price 
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therein named. A did not own the stock at the date of 
contract but intended to buy in the same for delivery. Be- 
fore the time for performance several persons had bought 
up all the common stock of the P. Railway Company, there- 
by creating a " corner " in the stock. The price rose to a 
high point and no more of the stock could be obtained. 
On the day of delivery A tendered to B loo shares of the 
preferred stock of the P. Railway Company, which B re- 
fused, demanding common stock and tending the agreed 
price therefor. The preferred stock was more valuable than 
the common and generally sold for a higher price. 

B brought suit against A for breach of contract in not 
delivering the loo shares of common stock. A set up the 
above factsin defense and claimed a tender of performance 
thereby. B demurred to the answer. 

XXVI I. B gave C, a carpenter, an order to make him an 
oaken chest. C made the chest in conformity with B's 
specifications, took it to B's house at directed and tendered 
it there to B. Upon refusal by B to accept the box C, took 
it back to his shop, telling B that it was ready for him 
whenever he would take it. That night C's shop burnt up, 
and the chest with other articles was destroyed. The next 
morning B called on C> demanded a delivery of the chest, and 
produced the amount agreed to be paid and offered to pay 
it upon receiving the chest. C told him that the chest was 
destroyed and B replied that the matter was at an end. 

On action brought by C for the price of the chest, B put 
in a plea of tender. 

XXVIII. By the terms of a contract between A and B it 
was agreed that B should deliver certain goods to A on 
June 30th then next. It chanced that said June 30th fell 
on Sunday. B tendered the goods on Monday, July ist, 
and A refused to receive them. Thereafter A brought an 
action against B for breach of the above contract and A set 
up the defense of performance. 
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XXIX. H agreed to deliver to K ten barrels of flour 
at $8 per barrel. At the proper time and place H tendered 
twelve barrels of flour, which K refused to receive. H 
brought suit against K for breach of the contract. 

XXX. A ordered from B a large quantity of tea of a 
specified kind. B delivered the tea in chests at A's store 
just before the close of business hours. The next morning 
A had the tea taken from the chests for examination by his 
experts. They found that the tea was "of an inferior 
quality to that ordered and so reported. A at once notified 
B and refused to accept the tea, directing him to take it 
away and that it was at his risk. B declined to take the tea 
and that night it was destroyed by fire. B brought suit 
against A for the price of the tea and A answered, setting 
forth the above facts. 

XXXI. A made and delivered to B his bond for $20,000 
payable in five years, and secured by mortgage upon real 
estate. By the terms of the bond and mortgage if A failed 
to pay interest within thirty days after the same fell due, 
B was entitled at his option to declare the total amount due. 
Ten days after the first installment of interest fell due, A 
tendered to B his certified check drawn to the order of B, 
for the full amount of interest due. B refused to receive 
this check, and upon the expiration of the thirty days after 
the interest fell due, began an action of foreclosure, setting 
forth in his complaint that he elected to consider the princi- 
pal sum as due. A put in an answer setting forth the above 
facts to show a tender of the interest within thirty days after 
it fell due. At the trial A tendered in open court, in gold 
coin, the interest due, which B declined to receive. A verdict 
was given for the plaintiff and judgment of foreclosure and 
sale entered thereon. The case now comes up on appeal. 

XXXII. Brown was under contract to deliver 1,000 tons of 
pig iron to Ives on April 13th. Ives relying upon this con- 
tract for his supply of iron, made various other contracts to 
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supply other people with his manufactured articles. By 
April 13th iron had risen in price and Brown refused to 
deliver. Ives was obliged to purchase at once in the general 
market, and pay a very much higher price. On April 20th the 
price fell and Brown at once tendered the iron, which Ives 
refused to receive. Ives brought suit and Brown put in a 
plea of tender of the iron. 

• (G.)— ACCORD AND SATISFACTION. 

I. A broke a certain contract which he had made with 
B. Thereafter he made an arrangement with B to pay him 
$1,000 in satisfaction of the breach. Subsequent to this 
arrangement, but prior to payment of any part of the f 1,000, 
B brought an action for the original breach of contract, 
claiming $5,000 damages. Plea by A of accord and satis- 
faction. 

II. Baldwin having failed to deliver a horse in accord- 
ance with the terms of a contract with Dean, they held some 
conversation upon the subject, and Dean agreed to accept 
from Baldwin, in satisfaction of the claim, a new edition of 
Webster's Dictionary, which Baldwin duly delivered to him. 
Thereafter Dean brought suit for breach of the contract 
to deliver a horse and Baldwin put in a plea of accord and 
satisfaction. 

III. H failed to pay C $1,000 on May istin accordance 
with the terms of a contract. Thereafter H acquiesced in a 
proposition to receive $10 in satisfaction of the claim, 
which C then paid. On suit by H for the $t,ooo, C put 
in a plea setting up the above facts as a bar. 

IV. A having a claim against B, made an executory ar- 
rangement for the adjustment of her claim by which 
she was to receive B's notes for one-third of the amount 
and the bond of C, for the remainder, and on the notes and 
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bond being executed and delivered to her she agreed to 
release B. The notes and bond were executed and ten- 
dered, but A refused to accept them. 

V. Black failed to perform his part of a contract whereby 
he was under obligation to supply Pavey with certain elec- 
tric machines. After breach of said contract Black pro- 
posed to pay $i,ooo in satisfaction of the breach. This 
proposition was accepted by Pavey. Black then promised 
to pay $i,ooo in satisfaction and Pavey promised. to receive 
the same — subsequently, but prior to payment of the $i,ooo 
Pavey brought ,an action for the breach of contract. Black 
put in a plea of accord and satisfaction. 



Chapter V. — Damages for Breach of 
Contract. 

'' The broad general rule in such cases is, that the party injured is 
entitled to recover all his damages, including gains prevented as well as 
losses sustained ; and this rjile is subject to but two conditions. The 
damages must be such as may fairly be supposed to have entered into 
the contemplation of the parties when they made the contract ; that is 
such as might naturally be expected to follow its violation ; and they 
must be certain, both in their nature and in respect to the cause from 
which they proceed. 

" The familiar rules on the subject are all subordinate to thfese. For 
instance : that the damages must flow directly and naturally from the 
breach of contract, is a mere mode of expressing the first ; and that 
they must be not the remote but proximate consequence of such 
breach, and must not be speculative or contingent, are different modifi- 
cations of the last.'' Griffin vs. Colver, i6 N. Y., 489. 



I. A was under contract to deliver to B, on December 
ist, 1,000 bushels of white potatoes, at 80 cents a bushel, 
but failed to do so. On December ist white potatoes sold 
at 90 cents a bushel and continued to increase in price up 
to December isth, at which time they sold at $1.25 per 
bushel in the open market. After that date the price fell 
off until January 2d, when they were only worth 75 cents 
per bushel. On January 2d B sued A for breach of the 
contract. The above facts were proved, and the question 
arose as to what damages B was entitled. 

II. H owned a steam mill, in which the engine shaft 
broke. He ordered a new shaft from an engineer in a 
neighboring city, and contracted with B, a carrier, to call 
for the broken shaft and deliver the same to the engineer 
as a model. On making the contract, B was informed that 
the mill was stopped and that the shaft must be sent imme- 
diately. B called for the broken shaft, but unreasonably 
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delayed its delivery to the engineer, and in consequence 
thereof the completion and delivery of the new shaft was 
put back a considerable time, causing the mill to lie idle 
during such additional period. 

H sued B for breach of his contract in not delivering the 
broken shaft promptly, and claimed special damages for the 
loss of profits while the mill was kept idle. 

III. A was engaged in the business of building elevators, 
and contracted with B to place four elevators in the latter's 
new office building, then in process of erection, and to 
have them finished and in running order in said building 
by May ist, then next. The building was ready for occupa- 
tion on May ist, but the elevators were not ready in place 
until June ist. In an action by A for the contract price of 
the elevators, B counterclaimed, setting up damages for 
breach of contract in non-delivery. B offered evidence to 
show that his building had been greatly damaged, by not 
having the elevators running during the renting season, and 
that the tendency had been to keep tenants away. The 
Court rejected this testimony, but offered to allow B to 
prove that he had lost any specific tenant on account of 
lack of elevators. B excepted to this ruling and after 
judgment in A's favor for the full contract price, duly 
appealed. 

IV. Jones expected to engage in an extensive wheat 
speculation in May, and on April isth, leased an office on 
the eighth floor of the building described in the last case. B 
covenanted that the building should be ready for occupa- 
tion by May ist, >Vith four elevators regularly running. 
Jones moved in on May ist, but the failure to run elevators 
interfered with his business to such an extent that he was 
Unable to carry through his wheat speculation. 

Jones brought an action against B, claiming damages for 
the loss of profits which he had expected to make from his 
speculation. 
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V. Action for non-delivery of i,ooo tons of scrap iron. 
A, the plaintiff, was a manufacturer of nails, and required 
the scrap iron for this purpose. Scrap iron in sufificient 
quantities could not be obtained without contracting in 
advance for the supply. .The contract price was $i6 per 
ton. At the time for delivery the market price of scrap 
iron was $22 per ton, and plaintiff bought 400 tons at this 
rate, but could not obtain more. In order to get a sufficient 
supply of iron, A was obliged to use 500 tons of iron rails. 
The market price of iron rails was $25 per ton, and it cost 
$3 per ton more to manufacture the nails from them. 

What amount of damage was A entitled to recover on 
the above facts ? 



VI. B was a concert manager, and proposed to give a 
concert in Boston, Mass. With this end in view he secured 
the services 6f a noted prima donna, Miss N, under a con- 
tract, by the terms of which B agreed to furnish a new 
piano for the accompaniment, to be made by K, a noted 
manufacturer, under instructions from Miss N ; and it was 
specially stipulated that Miss N should not be called upon 
to sing unless such piano was supplied. B and Miss N 
called upon K, explained to him fully what was required 
informing him of the terms of the contract with Miss N 
and that the piano was required for a concert to be given 
on October i6th, and that the concert could not be given 
unless the piano was ready. K agreed to deliver the speci- 
fied piano on October i6th, at the Music Hall, in Boston, 
and thereupon B engaged the hall, advertised the concert, 
sold every seat in advance, and paid Miss N in advance as 
required by his contract. K failed to deliver the piano 
Miss N refused to sing, and B was obliged to give up the 
concert and refund the money for the seats. 

On an action against K for breach of contract for non- 
delivery, B claimed damages for all his expenses in refer- 
ence to the concert and also for his loss of profits on 
the tickets sold, and on certain tickets he expected 



to sell, claiming that he should certainly have filled all 
the standing room, which would have made three hundred 
tickets. 

K answered, setting up as a defense that his factory 
burned down on October 13th, destroying the piano in 
question, making it impossible for him to deliver. On 
the trial the above facts were proved, and the Court 
directed a verdict for the plaintiff in the full amount 
claimed. K duly excepted, and the case now comes up 
on appeal. 

VII. P brought an action against D to recover damages 
for a breach of the following agreement, to-wit : 

"That if P shall succeed in selling fifty of D's sewing 
machines to one firm or party in the Republic of Mexico 
during the next trip of his agent to that country, then 
about to be made, he, P, for every fifty machines so sold 
shall have the sole agency for the sale of D's machines 
in that locality, and D shall furnish to P machines at the 
lowest net gold prices." P at once entered upon the per- 
formance of the agreement, purchased a sample machine 
of D, caused his agent to be instructed in its mechanism 
and management, and then sent him to Mexico. After 
reaching there he sold fifty machines to one M, of S, on 
his promise to M that he should be the general agent 
of D for that locality. The order for fifty machines 
was sent to D, filled by him, the machines forwarded to 
Mexico and paid for. Shortly thereafter P's agent made 
another sale of fifty machines for another locality in Mexico, 
and an order f'or those machines was sent to D, which 
he absolutely refused to fill. He then refused to fill any 
further orders from P or his agents, and repudiated his 
agreement. Upon the trial P made various offers of evi- 
dence to show the value of his contract with D, the most 
of which were excluded. In his charge to the jury 
the judge held as matter of law that P could recover 
damages only for the refusal of D to fill the orders actu- 
ally given ; and P's profits having been shown to be $4 
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on a machine, his recovery was thus limited to $200. P 
excepted to the rule of damages thus laid down, and the 
sole question for determination is what, upon the above 
facts, was the proper rule of damages ? Was P confined to 
the damages suffered by him in consequence of the refusal 
of D to fill the order for fifty machines, or was he entitled 
also to recover the damages which he sustained by a total 
breach of the agreement on the part of D ? The judge 
limited the damages, as stated in his charge, because any 
further allowance of damages for the breach of the agree- 
ment would, as he claimed, be merely speculative and imagi- 
nary. The case now comes up on appeal. 

VIII. Miss C brought an action for breach of promise of 
marriage against H. In his answer H set up in justification 
the unchastity of Miss C. 

On the trial, counsel for Miss C put in evidence under 
objection, facts showing the wealth of H and Miss C's 
reasonable expections of worldly advantage from a perma- 
nent home and good establishment ; injury to her affections 
and her mortification and distress of mind resulting from 
H's refusal to marry ; the length of time of her engagement 
and her wounded and insulted feelings arising from H's 
desertion. She further proved the outlay in preparing her 
trousseau, and then proceeded to prove that H had mali- 
ciously alleged unchastity in his answer, knowing the allega- 
tion to be false. The judge instructed the jury that they 
might consider all these facts in estimating Miss C's damages, 
to all of which exception was duly taken by counsel for H. 
The jury brought in a verdict of $40,000 and an appeal 
was duly taken from the judgment entered therein. 

IX. A and B contracted for the construction of a bridge 
by A, the bridge to be completed on July ist, and a penalty 
of $100 per day to be paid by A for every day after July 
ist that the bridge remained unfinished. The bridge was 
not finished until July loth. This caused an actual loss to 
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B of $5 per day. B sued A for f i,ooo. Should he recover 
that amount? 

X. A was employed to work for B for forty weeks at $20 
per week. At the end of two weeks B paid him $40 and 
discharged him without cause. There was much demand 
for workmen, and A could easily have obtained employ- 
ment at the same price, and of the same kind, but made no 
effort to do so. At the end of the forty weeks he sued B 
for $760. Should he recover that amount ? 
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